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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 

Equity No. 67225 

National Metropolitan Bank of Washington, and Leon 
Tobriner, Surviving* Trustees under the will of Laura 
Hartmann Lisner, deceased, Plaintiffs 

v. 

Cloyd Heck Marvin, George W. White, and Leon To- 
bimner, Executors under the will of Abraham Lisner, 
deceased, John T. Graham, Caroline Watts Bontz, 
Anna Demarest, Louise Hart, Jane Prather, Laura 
II. Anderson, James IF. Waterbury, Charles W. Wa- 
terbury, Washington Home for Incurables, The 
Henry and Annie Hurt Home for the Blind, The 
Presbyterian Home of the District of Columbia, 
Washington Home for Foundlings, Washington 
(D. C.) Sanitarium Association, Defendants 


United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 


LITTLE ET AL. VS. MARVIN ET AL. 


1 Filed May IS 193S 

In the District Court of the United States for the District 

of Columbia 

Holding an Equity Court 
Equity No. 67225 

1. National Metropolitan Bank of Washington. 

613 - 15th Street, X. W., and 

2. Leon Tobriner, 

932 Southern Building, Washington, I). C., Surviv¬ 
ing Trustees under the will of Laura Hartmann Lis- 
ner, deceased. Plaintiff's 

v. 

1. Cloyd Heck Marvin, 

2003 G Street, X. W., Washington, D. C., 

2. George W. White, 

613 - 15th Street, X’. W., Washington, D. C., and 

3. Leon Tobriner, 

932 Southern Building, Washington, D. C., Execu¬ 
tors under the will of Abraham Lisner, deceased 

4. John T. Graham, 

Tilden Lane, R. F. D., Rockville, Md. 

5. Caroline Watts Bontz, 

Route #3, Vienna, Virginia 

6. Anna Demarest, 

Catherine Street, Xyack, New York 

7. Louise Hart, 

Box 133, Piermont, X. Y. 

8. Jane Prather, 

1228 W Street, S. E., Washington, D. C. 

9. Laura H. Anderson, 

205 C Street, X". W., Washington, D. C. 

10. James IF. W t aterbury, 

910 Manecke Avenue, San Luis-Obispo, California 

2 11. Charles W. Waterbury, 

412-C West Lemon Street, Santa Maria, California 
12. Washington Home for Incurables, 

Wisconsin Ave. & Upton St., X. W., Washington, 
D. C. 
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13. The Henry and Annie Hurt Home for the Blind, 

3050 R Street, X. W., Washington, D. C. 

14. The Presbyterian Home of the District of Columbia, 

1818 Newton Street, X. W., Washington, D. C. 

13. Washington Home for Foundlings, 

4610 - 42nd Street, X. W., Washington, D. C. 

16. Washington (D. C.) Sanitarium Association, 

Carroll Avenue, Takoma Park, Md. Defendants 

Dill of ('outplaint for Construction of Will and 

Instructions 

To the District Court of the United 

States for the District of Columbia: 

The National Metropolitan Bank of Washington and 
Leon Tobrincr, Surviving Trustees under the will of Laura 
Hartmann Lisner, deceased, respectfully represent as fol¬ 
lows : 

1 . 

The plaintiff, National Metropolitan Bank of Washing¬ 
ton, is a banking institution duly organized, created and 
existing under and by virtue of the national banking laws 
of the United States, having its banking office in the City 
of Washington, District of Columbia; and the plaintiff, 
Leon Tobriner, is a citizen of the United States and a resi¬ 
dent of Washington in said District of Columbia. The said 
plaintiffs are the duly appointed, qualified and act- 
3 ing surviving trustees under the will of Laura Hart¬ 
mann Lisner, deceased, late a resident of Washing¬ 
ton, in the District of Columbia, and they file this their 
bill of complaint in their representative capacities as such 
surviving trustees. 

2 . 

The defendants, Cloyd Heck Marvin, George W. White 
and Leon Tobriner are adult citizens of the United States 
and residents of Washington in the District of Columbia, 
their respective addresses being as set forth in the caption 
hereof, and are sued in their representative capacities as 
Executors and Trustees under the will of Abraham Lisner, 
deceased, late a resident of Washington in said District. 

The defendants, John T. Graham, Caroline Watts Bontz, 
Anna Demarest, Louise Hart, Jane Prather, Laura H. An- 
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tlerson, James AA\ AA’aterburv and Charles W. AA’aterbury, 
are all adult citizens of the United States, residing at the 
respective places of residence set out in the caption to this 
bill of complaint, and said defendants, being Nos. 4 to 11 
inclusive, are sued in their own respective rights as next of 
kin of the above named Laura Hartmann Lisner, deceased; 
the said John T. Graham being a son of Lena H. Graham, 
a deceased sister of the said Laura Hartmann Lisner; the 
said Caroline AVatts Bontz, Anna Demarest, Louise Hart, 
Jane Prather and Laura H. Anderson being daughters of 
One Mabel Cownes, a deceased daughter of Louisa H. Sei¬ 
del, who was a deceased sister of the said Laura Hartmann 
Lisner; and the said James AA\ AA’aterbury and Charles AA\ 
AA’aterbury being sons of one Beatrice AA’aterbury, a de¬ 
ceased daughter of the said Louisa H. Seidel, deceased sis¬ 
ter of the said Laura Hartmann Lisner. 

4 The defendants AA’ashington Home for Incurables, 

The Henry and Annie Huri Home for the Blind, The 
Presbyterian Home of the District of Columbia (the latter 
described and referred to by the above testatrix, Laura 
Hartmann Lisner, in her will as the Presbyterian Home 
for the Aged) and Washington (D. C.) Sanitarium Asso¬ 
ciation are charitable corporations duly organized, created 
and existing under the laws in force in the District of Co¬ 
lumbia, having their places of business and conducting their 
respective institutions at the respective addresses set out 
in the caption to this bill of complaint. The defendant 
AA’ashington Home for Foundlings is a charitable corpo¬ 
ration duly organized, created and existing under and by 
virtue of a special act of the Congress of the United States, 
having its place of business and conducting its institution 
at 4610 Forty-second Street, Northwest, in the District of 
Columbia. The said five charitable corporations are sued 
in their respective corporate capacities in respect of the 
matters and things hereinafter set forth. 

3. 

Plaintiffs state that Laura Hartmann Lisner, wife of 
Abraham Lisner, otherwise known as Abram Lisner, de¬ 
parted this life in AA’ashington, in said District, on the 26th 
day of March, 1937, leaving a last will and testament bear¬ 
ing date the 23rd day of September, A. D. 1935, which was 
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duly admitted to probate and record in this Court, holding 
a Probate Court, on the 11th day of May, 1937, in Admin¬ 
istration Cause No. 51,607 on the administration docket of 
said Court. A true copy of said last will and testament is 
hereto attached as Exhibit A, and plaintiffs pray that the 
same may be read and considered as a part hereof. 

5 4. 

Plaintiffs state further that the said Laura Hartmann 
Lisner provided in Item Nine of her said last will and test¬ 
ament in part as follows: 

"Item Sine: I give and bequeath unto my husband, 
Abram Lisner, the income arising from the sum of One 
Million Dollars (1,000,000.00); said sum to be held in trust 
by my said husband, Abram Lisner, Leon Tobriner and 
William A. Rodenberg and the National Metropolitan Bank 
of Washington, as trustees, with full discretionary powers 
of management; the net income from said trust fund to be 
paid to my said husband during the term of his natural life. 

‘‘I hereby direct that the said trust fund of One Million 
Dollars ($1,000,000.00) in this item created and provided, 
shall first be set up and established in full, the same to be 
given priority over all and singular the money legacies of 
this will, other than that contained in Item Two hereof, 
supra, for the perpetual care of my burial lot; said money 
legacies shall be proportionately abated if there shall not 
remain sufficient of my estate to satisfy and pay them after 
providing and creating in full the said trust fund of One 
Million Dollars ($1,000,000.00) for my husband. 

‘‘The said trust fund of One Million Dollars ($1,000,- 
000.00) in this item created and provided for my husband, 
Abram Lisner, shall not in anv wav be diminished by the 
payment of Federal estate tax and costs of administration, 
which shall be paid and satisfied from my general estate. ,, 

Abraham Lisner, described in the will of the testatrix as 
Abram Lisner, filed on the 13th day of April, 1937, in the 
Office of the Register of Wills his renunciation and resigna¬ 
tion as executor and trustee under the will of the aforesaid 
Laura Hartmann Lisner, and plaintiffs say that pursuant 
to the terms and provisions of said Item Nine of the testa¬ 
trix’s will the remaining executors thereunder, to wit, 
George W. White, Leon Tobriner and William A. Roden- 
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berg, duly assigned, transferred and paid over on 

6 the 27th day of July, 1937, a trust fund amounting 
to a principal sum of One Million Dollars ($1,000,- 

U00.00) unto the National Metropolitan Bank of Washing¬ 
ton, Leon Tobriner and William A. Rodenberg as Trustees 
under the will of Laura Hartmann Lisner, deceased, and 
the said trustees duly accepted said trust fund as of the 
20th day of July, 1937, and entered upon the discharge of 
their duties as trustees of said fund. The said William A. 
Rodenberg thereafter died on the 10th day of September, 
1937. 

5. 

The said Laura Hartmann Lisner further provided in 
Said Item Nine of her last will and testament as follows: 

‘*In the event my husband should predecease me, or if lie 
should die after me, I direct that the corpus of the trust in 
this item contained in his favor, together with any and all 
then undistributed income therefrom, shall be distributed 
in accordance with the several legacies and bequests con¬ 
tained in the succeeding and following items of this will.” 

Under the provisions of Items Ten, Eleven, Twelve, 
Thirteen, Fourteen, Fifteen, Sixteen and Seventeen the 
said testatrix disposed of the corpus of the trust fund set 
Up under the aforesaid Item Nine of her will, and of the 
undistributed income arising therefrom to the extent of 
an aggregate amount of $254,500. In Item Eighteen of her 
said will the testatrix provided as follows: 

1 “Item Eighteen: Also, upon the death of my husband, 
1 direct the following additional legacies to be paid out of 
the balance of corpus and, or income of the trust fund cre¬ 
ated in the above Item Nine of this will, said legacies being 
embraced in the following Items Nineteen (19) to Twenty- 
three (23), both inclusive; subject, however, to the right in 
my said husband, Abram Lisner, by his last will and testa¬ 
ment, to bequeath any, either, or all of the amounts set 
forth in said Items Nineteen (19) to Twenty-three 

7 (23), both inclusive, as he may wish and desire; in 
which event, the legacy embraced in the item or items 

hereof which shall or may be changed by a different ap¬ 
pointment so hereby authorized to be made by my husband 
shall be deemed of no effect; but in the absence of any such 
change and appointment by will of my said husband, the 
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I following items Nineteen (19) to Twenty-three (23) hereof, 
both inclusive, shall stand and be deemed of full force and 
effect. ’ ’ 

Ill Items Nineteen, Twenty, Twenty-one and Twenty-two 
of her said will the testatrix disposed of the corpus of and 
i undistributed income arising from the aforesaid trust fund 
of One Million Dollars to the extent of an additional aggre¬ 
gate amount of $360,000., subject to the provisions and con¬ 
ditions set forth in said respective items, to the following 
i defendants, in the amounts set opposite their respective 
corporate names: 

The Henry and Annie Hurt Home 

for the Blind $200,000. 

i The Presbyterian Home of the 

District of Columbia 50,000. 

The Washington Home for 

Foundlings 10,000. 

The Washington (D. C.) Sanitar¬ 
ium Association 100,000. 

And in Item Twenty-three, said testatrix gave, devised 
and bequeathed unto her said husband, Abram Lisner, all 
i of the rest, residue and remainder of her property and 
estate, if he should survive her, disposing of the same 
otherwise in case her said husband should predecease her, 
but, as hereinafter averred, her said husband did in fact 
survive the said testatrix. 

6 . 

And plaintiffs says that the testatrix’s husband, Abra¬ 
ham Lisner, described by the testatrix in her last will and 
testament as Abram Lisner, did in fact survive his afore- 
| said wife, Laura Hartmann Lisner, but died one year 

8 to a day following the death of his said wife, to wit, 
on the 26th day of March, 193S, leaving a last will 
and testament bearing date the 22nd day of April, A. D. 
1937, which said will was duly admitted to probate and rec¬ 
ord by this Court, holding a Probate Court, on the 4th day 
of May, 1938, in Administration Cause No. 53258 on the ad¬ 
ministration docket of said Court. A copy of said wall is 
hereto attached as Exhibit B, and plaintiffs pray that the 
i same may be read and considered as a part hereof. 
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7. 

In and by the terms of Item Seven of his last will and 
testament, which item disposed of his residuary estate, the 
said Abraham Lisner declared his intention that his de¬ 
vise and bequest to his trustees for the purposes fully set 
forth in said Item Seven was not to operate or be deemed 
or interpreted as an exercise by him of any power of ap¬ 
pointment, general or otherwise, and particularly not an 
exercise of the powers vested in him under the aforesaid 
Item Eighteen of the last will and testament of his wife, 
the said Laura Hartmann Lisner, bearing date the twenty- 
third day of September, 1935. And plaintiffs say that 
nowhere else in his said will did the said Abraham Lisner 
exercise the powers vested in him by Item Eighteen of the 
last will and testament of his said wife. 

S. 

The legacies provided in Items Ten to Twenty-two of the 
will of the said Laura Hartmann Lisner, both inclusive, 
amount to an aggregate sum of $614,500. But plaintiffs 
say that the present value of the trust fund of One Million 
Dollars set up in Item Xine of said decedent’s will 
9 is approximately $1,006,041.74 and that the undis¬ 
tributed income arising therefrom amounts to ap¬ 
proximately $14,102.73 so that after payment of all said 
legacies there will remain undisposed of by the provisions 
of said items the sum of approximately $405,000. which 
amount will doubtless vary from time to time depending 
upon the market value of securities and the normal addi¬ 
tions to income account. And plaintiffs say that question 
lias arisen as to whether said undisposed of sum passes 
under the residuary provisions of the will of said testatrix 
contained in Ttem Twenty-three thereof and should now be 
paid over unto the Executors of the Estate of Abraham 
Lisner, deceased; or whether the same should pass to the 
next of kin of the testatrix, being defendants numbered 4 
to 11, inclusive, as in case of intestacy. Plaintiffs are ad¬ 
vised by counsel that the correct interpretation of the de¬ 
cedent's will in that regard is that the said sum should be 
construed to be part of the rest, residue and remainder of 
the estate of the testatrix, and as such passing to the Exec- 
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utors under the will of Abraham Lisner, deceased, and that 
the same should now be transferred, assigned and x>aid 
over unto the Executors under his will; but plaintilfs are 
advised bv counsel that thev are entitled to the construe- 
tion of the testatrix’s will in that regard, and to the in¬ 
structions of this Honorable Court in that behalf. 

9. 

In Item Seventeen of her said will, the testatrix provided 
as follows: 

“Item Seventeen: I give and bequeath unto the Wash¬ 
ington Home for Incurables, now located at Wiscon¬ 
sin Avenue and Upton Street, Northwest, in the District 
of Columbia, the sum of Two Hundred Thousand Dollars 
($200,000.00) in cash, in memory of Wilhelmina C. Hart¬ 
mann, to be used for the erection and equipment of a suit¬ 
able addition to the said Home, which shall meet with the 
approval of my executors, to be known as the Wilhelmina 
C. Hartmann Memorial, and which shall be maintained by 
the said Home so long as the said Home shall remain 
10 in existence. Upon failure to erect or equip the said 
Memorial as herein provided within two years after 
the funds for the payment of said legacy and bequest shall 
become available, then I direct that this legacy shall lapse 
and shall revert to and become a part of my residuary 
estate.” 

The provisions of Items Nineteen, Twenty, Twenty-one 
and Twenty-two are in substantially similar language, as 
will be found by reference to said will set forth in full as 
Exhibit A as aforesaid. And plaintilfs say that question 
has arisen as to whether any portion of the sums so given 
and bequeathed in Items Seventeen, Nineteen, Twenty, 
Twenty-one and Twenty-two, for the erection and equip¬ 
ment of the certain additions and buildings therein re¬ 
ferred to, can be used or applied by way of an endowment 
fund to create an income for the maintenance of such addi¬ 
tions or buildings; and as to whether any part of such sums 
can be used for or applied to the purchase of additional 
real estate in the event that any of the institutions named 
in said paragraphs shall not have sufficient real estate 
available upon which to erect the addition or building con- 
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templated by the testatrix. And in that behalf plaintiffs 
shv that it is possible that the Henry and Annie Hurt Horne 
for the Blind would find it unwise to attempt to erect an 
addition to its said Home on the land now owned by said 
Home, and might require additional land for such pur¬ 
poses. Plaintiffs are advised by counsel that the proper 
interpretation of the decedent’s will in this regard is that 
the legacies must be used as directed by the testatrix for 
the erection and equipment of additional buildings, and 
that no part of the sums so given and bequeathed can be 
devoted to a fund to provide for the maintenance thereof; 

but that the intent of the testatrix is paramount, and 
11 where a legacy is given and bequeathed to an insti¬ 
tution which has not sufficient real estate upon which 
to erect the addition or building contemplated by the testa¬ 
trix, it would be proper for the Court to hold that by neces¬ 
sary implication such part of the sum so bequeathed as 
may be necessary for the purpose may be used to purchase 
and acquire for such institution sufficient real estate to 
enable the intent of the testatrix to be carried into effect. 
Plaintiffs are advised by counsel that they are entitled to 
the construction of the decedent's will in this regard and 
to the instructions of this Honorable Court in that behalf. 

10 . 

And plaintiffs say that in the aforesaid Items Seventeen, 
Nineteen, Twentv, Twentv-one and Twentv-two the testa- 
trix provided as follows: 

“Upon failure to erect or equip the said Memorial as 
herein provided within two years after the funds for the 
payment of said legacy and bequest shall become available, 
then I direct that this legacy shall lapse, and shall revert 
to and become a part of my residuary estate.” 

1 The testatrix also provided in Item Twenty-four of her 
Said last will and testament as follows: 

“ITEM TWENTY-FOUR: In the event that any lega¬ 
tee under this my will shall for any reason fail or be unable 
to accept any bequest or legacy herein provided within 
one (1) year after the same shall become available for dis¬ 
tribution, then I direct that said bequest or legacy shall 
revert to and become a part of my residuary estate.” 


LITTLE ET AL. VS. MARVIN ET AL. 


11 


And plaintiffs say that question has arisen as to whether 
the limitation of one year in said Item 24 is inconsistent 
with the two year limitation expressed in said other items 
in this paragraph above mentioned. Plaintiffs are advised 
by counsel that the correct interpretation of the de- 

12 cedent’s will in this regard is that each such institu¬ 
tion shall have one year from the time when the 

legacy in question shall become available for distribution 
within which to accept or decline the legacy for its benefit, 
and that each such institution shall have two years from 
the time when the legacy in question shall become avail¬ 
able for distribution, within which to erect and equip the 
building or addition contemplated by the testatrix. Plain¬ 
tiffs are advised by counsel that they are entitled to the 
construction of the decedent's will in this regard and to 
the instructions of this Honorable Court in that Behalf. 

11 . 

The plaintiffs are advised and believe and accordingly 
aver that they are entitled for their own protection, and 
for the protection and due administration of the trust fund 
for which they are trustees as aforesaid, to the aid, instruc¬ 
tions and directions of this Honorable Court, particularly 
in respect of the true and correct construction and inter¬ 
pretation of the last will and testament of Laura Hartmann 
Lisner, deceased, in its application to the several questions 
hereinbefore set forth and referred to, and to such further 
instructions as the Court may deem it proper to give them 
in that regard. 

IVHPIREFORE, being without adequate remedy at law, 
the plaintiffs respectfully pray: 

1 . 

That the process of this Court may issue against the 
foregoing defendants requiring them and each of them to 
appear herein and answer the exigencies of this Bill 

13 of Complaint, and that as to such defendants as are 
non-residents of the District of Columbia such or¬ 
ders of publication and substituted service may be had as 
may be appropriate. 
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2 . 

That plaintiffs may have the aid, instructions and direc¬ 
tions of the Court in construing the will of Laura Hart¬ 
mann Lisner, deceased, particularly in respect of the fol¬ 
lowing questions, namely: 

(a) Whether the corpus and undistributed income of the 
trust fund set up in Item Nine of the last will and testa¬ 
ment of the said Laura Hartmann Lisner not specifically 
disposed of is distributable to the Executors under the will 
of Abraham Lisner, deceased, or if not, to whom the same 
is distributable. 

(b) Whether any part of the legacies payable under the 
provisions of Items Seventeen, Nineteen, Twenty, Twenty- 
one and Twenty-two of said will can be used or applied to 
set up an endowment or other fund to provide income for 
the maintenance of the additions or buildings contemplated 
by the testatrix in said items; and whether any part of 
such legacies may be used to acquire real estate upon which 
to erect such additions or buildings. 

(c) Whether the one year limitation in Item Twenty-four 
of said decedent’s will is inconsistent with the two year 
limitation set forth in the aforesaid Items Seventeen, Nine¬ 
teen, Twenty, Twenty-one and Twenty-two, and if not in¬ 
consistent, the correct interpretation of the decedent’s will 
in that regard. 

14 3. 

For such other and further relief as the exigencies of 
the case may require and to the Court shall seem meet and 
proper. 

NATIONAL METROPOLITAN BANK 
OF WASHINGTON 

Bv: GEO W. WHITE 
1 President 

LEON TOBRINER 

Surviving Trustees under the 
will of Laura Hartmann Lis¬ 
ner. deceased 


C. F. R. OGILBY 
Attorney for Plaintiffs 
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District of Columbia, $,?: 

Geo. W. White, being 1 first duly sworn according to law, 
deposes and says he has read the foregoing petition by him 
subscribed in the name of and on behalf of The National 
Metropolitan Bank of Washington, and that he knows the 
contents thereof - that the matters and things therein stated 
of his personal knowledge a:-e true, and the matters and 
things therein stated upon his information and belief, he 
believes to be true. 

GEO. W. WHITE 

Subscribed and sworn to before me this 18th dav of May, 
A. D., 1938. 

RICHARD HUHX 

(Seal) Notary Public, D. C. 

15 District of Columbia, .9.9: 

Leon Tobriner, being first duly sworn according to law, 
deposes and says that he has read the foregoing petition 
by him subscribed, and that he knows the contents thereof; 
that the matters and things therein stated of his personal 
knowledge are true, and the matters and things therein 
stated upon his information and belief, he believes to be 
true. 

LEOX TOBRIXER 

Subscribed and sworn to before me this 18th day of May, 
A. D., 1937. 

RICHARD HUHX 

(Seal) Notary Public , D. C. 

16 Exhibit'‘A” 

I, Laura Hartmann Lisner, of the City of Washington, 
District of Columbia, do make, publish and declare the fol¬ 
lowing to be my last will and testament, hereby revoking 
any and all wills and codicils at any time heretofore made 
by me. 

Item One: I direct my executors hereinafter named to 
pay all my just debts and the expenses of my last illness 
and funeral, in such amount as they may deem proper, 
irrespective of any limit fixed by law in respect thereof, as 
soon after my death as may be practicable. 
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Item Two: I give and bequeath unto the Vestry of Rock 
Creek Parish, for the perpetual care of my burial plot and 
ibausoleum in Rock Creek Cemetery, the sum of One Thou¬ 
sand Dollars ($1,000.00). 

Item Three: I give and bequeath my diamond wrist 
watch, absolutely, unto Mary Norwood, widow of John 
Lawton Norwood, of Baltimore, Maryland, if she shall be 
living at the time of my death, or if she shall have prede¬ 
ceased me, then unto Mary Rodenberg, wife of William A. 
Rodenberg, of Washington, D. C., if she shall then survive 
me; otherwise, this bequest shall lapse and shall revert to 
and become a part of my residuary estate. 

Item Four: I give and bequeath unto the following named 
persons, absolutely, as the case may be, the article or arti¬ 
cles set opposite their respective names, provided they sur¬ 
vive me; should any of them predecease me, then the be¬ 
quest made to the one or ones so predeceasing me, shall 
lapse and shall revert to and become a part of my residu¬ 
ary estate, that is to say: 

(a) Unto my husband, Abram Lisncr, my pearl dog col¬ 
lar, my pearl and diamond lavallier, with short diamond 
chain, my pearl and diamond ring and my broad diamond 
bracelet, made by Tiffany, all thereof to be disposed of as 
he mav desire. 

(b) Unto Jessie Lisner, wife of Sidney Lisner, my large 
emerald and diamond ring. 

I (c) Unto Gertrude Luchs, niece of Abram Lisner, my 
pearl necklace with diamond clasp. 

Laura If. Lisner 

3” (d) Unto Millie Toplitz, neice of Abram Lisner, 

my diamond and sapphire ring containing two dia¬ 
monds and one sapphire: also my diamond and sapphire 
bracelet. 

(e) Unto Ruth Ganz. wife of Saul Ganz, of New York 
City, New York, a nephew of Abram Lisner, my square 
diamond bracelet from Dreieer and my ring containing 
three diamonds. 

(f) Unto Harriet Hickling, wife of Doctor D. Percv 

- ' • 

Hickling, of Washington, District of Columbia, my dia¬ 
mond horseshoe pin and a linen lace trimmed luncheon 
cloth and twelve napkins. 
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(g) Unto Elizabeth Droop, of Washington, District of 
Columbia, my bracelet of matrix and diamonds. 

(h) Unto Phoebe Barnard, wife of Ralph P. Barnard, 
of Washington, District of Columbia, my diamond studded 
watch. 

(i) Unto Fannie Gauntlett, of Washington, District of 
Columbia, my large silver cigarette box, and my two silver 
compotes with light embossed rim. 

(j) Unto Mary R. Rodenberg, wife of the Honorable 
William A. Rodenberg, of Washington, District of Colum¬ 
bia, my two silver compotes with heavy embossed rims, 
and my long lorgnette with handle of large diamonds. 

(k) Unto Henrietta Posner, of New York City, my long 
diamond chain with lorgnette attached thereto. 

(l) Unto Mary Norwood, widow of John Lawton Nor¬ 
wood, of Baltimore, Maryland, my shorter rose diamond 
lorgnette; my pearl horseshoe pin: my Tiffany beaded bag 
with silver rim; and my four (4) silver candlesticks given 

to me bv Baron U. Graham and Marv Binford Graham on 
% • 

the occasion of my twenty-fifth wedding anniversary. 

(m) To Nettie Robb, wife of Justice Charles H. Robb, 
mv large gold mesh bag and mv small gold mesh bag. 

(n) To Caryl Lisner, daughter of Sidney Lisner, of New 
York, my turquoise and diamond necklace. 

(o) To Mary Virginia Mark, daughter of LeRov Mark, 
my gold vanity case, studded with diamonds and sapphires. 

(p) To Helen Mark, wife of LeRov Mark, the four heavy 
silver candlesticks given to me by Lena H. Graham and 
Alida Newton. 

Item Five: Unto my nephew, John Taggart Graham, if 
he shall survive me, I give and bequeath the sum of Twenty- 
five Thousand Dollars ($25,000.00), and in the event he 
does not survive me, I direct that said sum shall revert to 
and become a part of my residuary estate. 

Item Six: I give and bequeath, absolutely, upon my 
friend, Henrietta Posner, of New York City, if she shall 
survive me, the sum of Ten Thousand Dollars ($10,000.00) 
in cash; if, however, she shall have predeceased me, then 
I direct that this legacy shall lapse and shall revert to and 
become a part of my residuary estate. 

Laura H. Lisner 
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18 Item Seven: I direct my executors hereinafter 

named to erect an appropriate tombstone at the 
grave of my deceased sister, Anna Hartmann Graham, in 
Fort Lincoln Cemetery, in the District of Columbia, at an 
expense approximating, but not in excess of, the sum of 
Two Thousand Dollars ($2,000.00). 

Item Eight: I give, devise and bequeath unto my hus¬ 
band. Abram Lisner, absolutely and in fee simple, the 
property known as Inyanota, at Springfield, New Hamp¬ 
shire, including the residence thereon and all furniture and 
other personal property contained therein, all other build¬ 
ings on the land, and all personal property of every kind 
thereon or used in connection therewith. 

Item Nine: I give and bequeath unto my husband, Abram 
Lisner, the income arising from the sum of One Million 
Dollars ($1,000,000.00): said sum to be held in trust by my 
raid husband, Abram Lisner, Leon Tobriner and William 
i\. Rodenberg and the National Metropolitan Bank of 
Washington, as trustees, with full discretionary powers of 
management: the net income from said trust fund to be 
paid to mv said husband during the term of his natural 
life. 

I hereby direct that the said trust fund of One Million 


Dollars ($1,000,000.00) in this item created and provided, 
shall first be set up and established in full, the same to be 
given prioritv over all and singular the monev legacies of 
this will, other than that contained in Item Two hereof, 
supra, for the perpetual care of my burial lot; said money 
legacies shall be proportionately abated if there shall not 
remain sufficient of my estate to satisfy and pay them after 
providing and creating in full the said trust fund of One 
Million Dollars ($1,000,000.00) for my husband. 

The said trust fund of One Million Dollars ($1,000,000.00) 
in this item created and provided for my husband, 
Abram Lisner, shall not in any way be diminished by the 
payment of Federal estate tax and costs of administration, 
which shall be paid and satisfied from my general estate. 

In the event my husband should predecease me, or if he 
should die after me, T direct that the corpus of the trust in 
this item contained in his favor, together with any and all 
then undistributed income therefrom, shall be distributed 
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in accordance with the several legacies and bequests con¬ 
tained in the succeeding and following items of this will. 

Laura H. Lisner 


10 Item Ten: I give and bequeath, absolutely, unto 
Gertrude Luclis, a niece of my husband, the sum of 
Ten Thousand Dollars ($10,000.1)0). 

Item Kleven: 1 give and bequeath, absolutely, unto Eu¬ 
gene Luclis, husband of the said Gertrude Luclis, the sum 
of Five Thousand Dollars ($5,000.00). 

Item Twelve: As a token of appreciation of the many 
kindnesses and attentions of Mr. George W. White, Presi¬ 
dent of the National Metropolitan Bank, to my husband 
and me, I give and bequeath to him, absolutely, the sum of 
Five Thousand Dollars ($5,000.00), in the event he shall 
survive me: if, however, he shall have predeceased me, 
then I direct that this legacy shall lapse and shall revert 
to and become a part of my residuary estate. 

Item Thirteen: I give and bequeath, absolutely, unto 
Mary Norwood, widow of John Lawton Norwood, of Balti¬ 
more, Maryland, if she shall survive me, the sum of Three 
Thousand Dollars ($8,000) in cash; if, however, she shall 
have predeceased me, then I direct that this legacy shall 
lapse and shall revert to and become a part of my residu¬ 


ary estate. 

Item Fourteen: I give and bequeath, absolutely, unto 
Millie Toplitz, niece of my husband, Abram Lisner, the 
sum of Five Thousand Dollars ($5,000) in cash, in the 
event she shall survive me; if, however, she shall have pre¬ 
deceased me, then I direct that this legacy shall lapse and 
shall revert to and become a part of my residuary estate. 

Item Fifteen: I give and bequeath, absolutely, unto each 
of my grandnieces, Louise Oliver, Caroline Watts, Jane 
Prather, Anna Cowens O’Neal and Laura Sheuring, 
daughters of the late Mabel Cowens, of Washington, Dis¬ 
trict of Columbia, and unto each of my grandnephews, 
James Waterburv and Charles Waterbury, sons of Bea¬ 
trice and J. Edwin Waterburv, of Van Nuvs, California, 
their respective heirs or assigns, the sum of Three Thou¬ 
sand Dollars ($3,000.00) in cash, and to Arthur Waterbury, 
adopted son of Beatrice and J. Edwin Waterbury, of Van 
Nuys, California, the sum of Five Hundred Dollars 
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($500.00) in vash, tlu* said sum to Ik* paid to my said grand- 
tiephews, grandnieces and Arthur Waterbury, however, 

Laura H. Lisner 

20 when and as they shall respectively attain the age 
of twenty-one (21) years. 

Item Sixteen: I give and bequeath, absolutely, unto my 
chauffeur, Horace Key, the sum of Five Thousand Dollars 
($5,000.00) in cash, if he shall be in my employ at the time 
of my death: otherwise, I direct that this legacy shall lapse 
and shall revert to and become a part of my residuary 
estate. 

Item Seventeen: T give and beoueath unto the Washing- 
ton Home for Incurables, now located at Wisconsin Avenue 
and Upton Street, Northwest, in the District of Columbia, 
the sum of Two Hundred Thousand Dollars ($200,000.00) 
in cash, in memory of Wilhelmina U. Hartmann, to be used 
for the erection and equipment of a suitable addition to 
the said Home, which shall meet with the approval of my 
executors, to be known as the Wilhelmina U. Hartmann 
Memorial, and which shall be maintained by the said Home 
so long as the said Home shall remain in existence. Upon 
failure to erect or equip the said Memorial as herein pro¬ 
vided within two years after the funds for the payment of 
said legacy and bequest shall become available, then I di¬ 
rect that this legacy shall lapse and shall revert to and 
become a part of my residuary estate. 

Item Eighteen: Also, upon the death of my husband, I 
direct the following additional legacies to be paid out of 
the balance of corpus and/or income of the trust fund cre¬ 
ated in the above Item Nine of this will, said legacies being 
embraced in the following Items Nineteen (19) to Twenty- 
three (23), both inclusive: subject, however, to the right 
in my said husband, Abram Lisner, by his last wall and 
testament, to bequeath any, either, or all of the amounts 
set forth in said Items Nineteen (19) to Twenty-three (23), 
both inclusive, as he may wish and desire; in which event, 
the legacy embraced in the item or items hereof which shall 
or may be changed by a different appointment so hereby 
authorized to be made by my husband shall be deemed of 
no effect; but in the absence of any such change and ap¬ 
pointment by will of my said husband, the following items 


LITTLE ET AL. VS. MAKVIX ET AL. 


19 


Nineteen (10) to Twenty-three (23) hereof, both inclusive, 
shall stand and he deemed of full force and effect. 

Item Nineteen: I give and bequeath unto the Henry and 
Annie Hurt Home for the Blind, now located at 3050 R 

Laura H. Lisner 

-1 Street, Northwest, in the District of Columbia, the 
sum of Two Hundred Thousand Dollars ($200,000.00) 
in cash, to lx* used for the erection and equipment of a suit¬ 
able addition to the said Home, which shall meet with the 
approval of my executors, and shall lx* known as the Laura 
Hartmann Lisner Memorial, and which shall be maintained 
by the said Home so long as the said Home shall remain in 
existence. Upon failure to erect or equip the said Me¬ 
morial as herein provided within two years after the funds 
for the payment of said legacy and bequest shall become 
available, then I direct that this legacy shall lapse and 
shall revert to and become a part of my residuary estate. 

Item Twenty: I give and bequeath unto the Presby¬ 
terian Home for the Aged, now located at 1818 Newton 
Street, Northwest, in the District of Columbia, the sum of 
Fifty Thousand Dollars ($50,000.00) in cash, for the erec¬ 
tion and eouinment of a suitable addition to the said Home, 
which shall meet with the approval of my executors, to be 
known as the Laura Hartmann Lisner Memorial, and which 
shall lx* maintained by the said Home so long as the said 
Home shall remain in existence. Upon failure to erect or 
equip the said Memorial as herein provided within two 
years after the funds for the payment of said legacy and 
bequest shall become available, then I direct that this legacy 
shall lapse and shall revert to and become a part of my 
residuary estate. 

Item Twenty-one: I give and bequeath unto the Wash- 
ington Home for Foundlings, now located at 4G10 42nd 
Street, Northwest, in the District of Columbia, the sum of 
Ten Thousand Dollars ($10,000.00) in cash, to be used for 
tlie erection and equipment of a suitable ward or addition 
to the said Home, which shall meet with the approval of 
my executors, to be known as the Laura Hartmann Lisner 
Memorial, and which shall be maintained by the said Home 
so long as the said Home shall remain in existence. Upon 
failure to erect or equip the said Memorial as herein pro- 
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vided within two years after the funds for the payment of 
said legacy and bequest shall become available, then I di¬ 
rect that this legacy shall lapse and shall revert to and be¬ 
come a part of my residuary estate. 

Laura H. Lisner 

22 Item Twenty-two: 1 give and bequeath the sum of 
One Hundred Thousand Dollars ($100,000.00) in 
cash, unto the Washington (D. O’.) Sanitarium Associa¬ 
tion, a corporation of the District of Columbia now located 
at Takoma Park, Maryland, for the erection and equip¬ 
ment of a suitable building to be approved by my trustees 
hereinbefore named, for the care and treatment of psycho¬ 
pathic cases, and of patients and persons suffering from 
nervous or mental disorders, patients from the District of 
Columbia to be given preference, which shall be known as 
the Laura Hartmann Lisner Memorial, and which shall be 
maintained bv said Association as long as it shall continue 
in existence. Upon failure to erect or equip the said Me¬ 
morial as herein provided within two years after the funds 
for the payment of said legacy and bequest shall become 
available, then I direct that this legacy shall lapse and 
shall revert to and become a part of my residuary estate. 

Item Twenty-three: All of the rest, residue and remain¬ 
der of my property and estate, both real and personal, of 
whatever kind and wheresoever situate, of which I may 
die seized or possessed, or to which I may be entitled at 
the time of my death, or over which I may have any power 
of testamentary disposition, I give, devise and bequeath, 
absolutely and in fee simple, unto my husband, Abram 
Lisner, if he shall survive me; if, however, my said hus¬ 
band shall predecease me, then in that event I give, devise 
and bequeath all of the rest, residue and remainder of my 
property and estate as aforesaid, in equal shares, unto the 
following named institutions, for the uses and purposes 
stated: 

(a) Unto the Central Dispensary and Emergency Hos¬ 
pital of the District of Columbia, for the erection and equip¬ 
ment of a suitable ward or addition to the said Hospital, 
to be approved by my trustees hereinbefore named, to be 
known as the Laura Hartmann Lisner Memorial, which 
shall be maintained by said Hospital as long as it shall 
continue in existence. 
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(b) Unto the George Washington University Hospital 
in the District of Columbia, for the erection and equipment 
of a suitable ward or addition to the said Hospital, to be 
approved by my trustees hereinbefore named, to be known 
as the Laura Hartmann Lisner Memorial, which shall be 
maintained by said Hospital as long as it shall continue in 
existence. 

(c) Unto the Episcopal Eye, Ear and Throat Hospital 
in the District of Columbia, for the erection and equipment 
of a suitable ward or addition to the said Hospital, to be 
approved by my trustee.-? hereinbefore named, to be known 
as the Laura Hartmann Lisner Memorial, which shall be 
maintained by said Hospital as long as it shall continue in 
existence. 

Laura H. Lisner 

23 (d) Unto the Prisoners’ Relief Society, a corpo¬ 

ration of the State of West Virginia, for the uses 
and purposes of said Society, to be known as the Laura 
Hartmann Lisner Memorial Fund. 

Item Twenty-four: In the event that any legatee under 
this my will shall for any reason fail or be unable to ac¬ 
cept any bequest or legacy herein provided within one (1) 
year after the same shall become available for distribution, 
then I. direct that said bequest or legacy shall revert to and 
become a part of my residuary estate. 

Item Twenty-five: I anticipate no obstruction to the 

amicable administration of my estate; nevertheless, I think 

it may be prudent to stipulate, and I hereby do stipulate, 

that any person or charitable institution named beneficiary 

herein, who directly or indirectly resists the probate or 

contests the validity hereof, shall by such opposition or 

contest be therebv barred and divested of the benefits here- 

% 

by provided for him, her or it, and his, her or its distribu¬ 
tive share shall then revert to and become a part of my 
residuary estate and be disposed of as such in accordance 
with the terms of this my last will and testament. 

Item Twenty-six: T declare that if any devise or bequest 
in this will shall prove invalid or void, then no other part 
of this will and no other devise or bequest shall be thereby 
invalidated. 
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Item Twentv-seven: I hercbv nominate, constitute and 
appoint my husband, Abram Lisner, and Mr. George W. 
White, William A. Rodenberg and Leon Tobriner, of the 
District of Columbia. to be the executors of this my last 
will and testament. I hereby give to my said executors, 
and to my trustees hereinabove named, full power, author- 
itv and discretion to continue mv investment in anv stocks, 
bonds or other securities or property which may form a 
part of my estate at the time of my death, or to invest and 
reinvest, sell, mortgage, pledge, lease, transfer and convey 
atiy and all of my said securities, property and estate, 
whether real or personal, and any interest therein, and to 
execute, acknowledge and deliver any and all deeds or 
other instruments of conveyance which may be required to 
chrry the foregoing powers into effect, without obligation 
upon the part of the purchaser to see to the application of 

Laura H. Lisner 


24 the purchase money, and 1 direct that my executors 
and my trustees shall not be liable for any depre¬ 
ciation or loss whatsoever in investments continued or 

made bv them under authoritv given in this mv last will 
• • ‘ • 

and testament. I also authorize my said executors and 
trustees to join in the partition or division of any real 
estate or property in which 1 may have or be entitled to 
an undivided interest, and for such purpose to determine 
valuations, make payments to secure equality, execute, de¬ 
liver and accept deeds, agreements or other instruments, 
and request that they be not required to give an official 
bond in a greater sum than three hundred thousand dol¬ 
lars ($300,000.00). 

Wherever in this my last will and testament, I have used 
the word “executors*\ or the word “trustees”, it is my 
intention that the said word “executors” or the said word 
“trustees” shall be taken to mean all of those hereinbefore 
named as such, or in the event of the death or the failure 
or inability of anv of them to act as such, then the sur- 
vivors, or survivor, of them, as the case may be. 

In Witness Whereof, at the City of Washington, District 
of Columbia, on this Twenty third (23d) day of September, 
A. D. 1935, I have hereunto set my hand and seal to this 
Piy last will and testament, typewritten upon fifteen pages. 
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For the purpose of identifying the same, I have signed my 
name on each of said pages. 

LAURA H. LISNER (Seal) 

Signed, sealed, published and declared by the above tes¬ 
tatrix, Laura Hartmann Lisner, as and for her last will 
and testament in our presence, and we, at her request, in 
her presence, and in the presence of each other, have here¬ 
unto subscribed our names as attesting witnesses, on the 
day and year last hereinbefore written. 

EDWARD H. DROOP 
Address 1300 “G” St., Washington, D. C. 

ROBERT ODEN, M. D. 

Address 1302 - ISth St. 

D. PERCY HICKLING 
Address 1304 R. I. Ave., N. W. 

25 Exhibit “B” 

I, Abraham Lisner, of the City of Washington, District 
of Columbia, do hereby make, publish and declare this as 
and for my last will and testament, hereby revoking and 
cancelling all former wills and codicils by me executed. 

Item One: I direct my executors hereinafter named, as 
soon after my death as may be practicable, to pay all my 
just debts and the expenses of my last illness and funeral 
in such amount as they may deem proper, irrespective of 
any limits fixed by law in respect thereof. 

Item Two: I give and bequeath the sum of three hun¬ 
dred thousand dollars ($300,000.00) to my nephews and 
nieces and the children of my deceased nephew, Selig Lis¬ 
ner, and of my deceased nieces, Selma Brill and Fannie 
Blout, as follows: 

I give and bequeath the sum of thirty thousand dollars 
($30,000.00) each to Sidney Lisner and Gertrude Luchs, nee 
Lisner, children of my brother, David Lisner. 

I give and bequeath the sum of thirty thousand dollars 
($30,000.00) each to Lillie Toplitt (formerly Toplitz), Clar¬ 
ence Lisner and Hortense Herbert, children of my de¬ 
ceased brother, George Lisner. 



24 


LITTLE F.T AL. VS. MARVIN ET AL. 


I give and bequeath the sum of thirty thousand dollars 
($30,000.00) to be equally divided between the children of 
niv deceased niece, Selma Brill, daughter of niv deceased 
brother, George Lisner. 

I give and bequeath the sum of thirty thousand dollars 
($30,000.00) to be equally divided between the children of 
inv deceased nephew, Selig Lisner, son of said George 
Lisner. 

I give and bequeath the sum of thirty thousand dollars 
($30,000.00) each to Saul Ganz and Millie Toplitz. children 
of my deceased sister, Rosalia Ganz. 

I give and bequeath the sum of thirty thousand dollars 
($30,000.00) to be equally divided between the children of 
Fannie Blout, the deceased daughter of my deceased sister, 
Zerlina Loewenberg. 

Abraham Lisner 

Should any of my said nephews or nieces or the 
26 children of my deceased nephew, Selig Lisner, or 
the children of my deceased nieces. Selma Brill and 
Fannie Blout, predecease me, leaving child or children 
them surviving, then I give and bequeath the sum so be¬ 
queathed to the said deceased nephew or nieces and the 
children of my deceased nephew, Selig Lisner, and the chil¬ 
dren of my deceased nieces, Selma Brill and Fannie Blout, 
to their surviving child or children, but should any of the 
said legatees leave them surviving no child or children, the 
bequest to the one or ones leaving no child or children sur¬ 
viving shall lapse and shall revert to and become a part of 
my residuary estate. 

The several hereinbefore bequests in this item be¬ 
queathed shall not in any way or manner be diminished by 
the payment of Federal estate or other taxes of any kind 
whatsoever, but the said taxes shall be paid and satisfied 
from my general estate. 

Item Three: I give and bequeath the sum of Five thou¬ 
sand dollars ($5,000.00) to Horace Key, my faithful chauf¬ 
feur, providing he is in my employ at the time of my death. 

Item Four: I give and bequeath the sum of Ten Thou¬ 
sand Dollars ($10,000.00) to the Hebrew Home for the 
Aged, Inc. in the District of Columbia, to be used by the 
said corporation for the purposes thereof. 
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Item Five: I give and bequeath the sum of Ten Thou¬ 
sand Dollars ($10,000.00) to the Central Dispensary and 
Emergency Hospital of the District of Columbia, to be 
used by the said corporation for the purposes thereof. 

Item Six: 1 give and bequeath the sum of Ten Thou¬ 
sand Dollars ($10,000.00) to the Children’s Hospital of the 
District of Columbia, located at the corner of Thirteenth 
and W Streets, Northwest, in the City of Washington, Dis¬ 
trict of Columbia, to be used by the said corporation for 
the purposes thereof. 

Item Seven: My beloved wife, Laura Hartmann Lisner, 
having predeceased me, I give, devise and bequeath all the 
rest and residue of my estate of which I shall die seized 
and possessed, whether real, personal or mixed and 

Abraham Lisner 

27 wheresoever the same may be situate, (it not being 
my intention that this devise and bequest shall oper¬ 
ate or be deemed or interpreted as an exercise by me of any 
power of appointment, general or otherwise, and particu¬ 
larly not an exercise of the powers vested in me under 
Item Eighteen of the last will and testament of my wife, 
Laura Hartmann Lisner, bearing date the twenty-third day 
of September, 1395), to George W. White, Cloyd Heck 
Marvin and Leon Tobriner, all of the District of Columbia, 
the survivor or survivors of them, their and his heirs, ex¬ 
ecutors, administrators and assigns, according to the na¬ 
ture of the estate, in and upm the following trusts and none 
other, that is to say: 

In Trust, to take possession of, manage, sell and dispose 
of the same in such manner, at such time or times, at public 
or private sale and upon such terms as they in their dis¬ 
cretion and judgment may deem best and convert so much 

thereof as mav be necessarv into monev and make convev- 
* * * • 

ance, transfer and assignment of the estate or assets so 
sold to the purchaser or purchasers thereof, who shall not 
be required to see to the application of the purchase money, 
and distribute, pay and dispose of the proceeds as here¬ 
inafter directed. 

(a) I direct that my said trustees shall pay over and de¬ 
liver unto The George Washington University located in 
the District of Columbia, the sum of One Million Dollars 
($1,000,000.00), to be used in the purchase of a suitable 
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site, if found necessary, and for the erection and equip¬ 
ment within two years after funds shall be available, or 
within such further time as my trustees shall deem wise 
in their discretion to extend, of an auditorium building for 
the use of the said The George Washington University, such 
site, erection and equipment to meet with the approval of 
my trustees, the said building, preferably to be of marble 
construction, when completed to be known as the Lisner 
Auditorium, and shall be maintained by the said The George 
Washington University so long as the said University shall 
remain in existence. 

I herebv direct that anv advances or gifts which shall 
after the date of this will be made by me to the said George 
Washington University, shall to the amount thereof be de¬ 
ducted from the amount or sum devised to the said George 
Washington University under this item. 

Abraham Lisner 

Upon the failure to erect and equip the said audi- 
28 torium as hereinbefore provided, I direct that this 
legacv shall be paid over and delivered bv mv said 
trustees for the purposes hereinafter set forth in item 
Seven (b) hereof, it being my express intention that there 
shall be no intestacy as to the aforesaid sum of One Million 
Dollars ($1,000,000.00) herein bequeathed. 

(b) Whereas it is my desire to provide for and establish 

in the District of Columbia a home for aged and indigent 

white women, bona fide residents of such District, without 

discrimination as to religious belief, nationality or descent, 

I herebv direct mv said trustees to associate themselves with 
• • 

such other persons as they may select and deem necessary, 
selecting for their associates men or women of discrimina¬ 
tion and standing, resident in the District of Columbia, 
and within one year after the admission to probate of this 
will, form a body corporate under the laws of the District 
of Columbia, or if incorporation under the same is impracti¬ 
cable, under such state laws as may afford a proper incorpo¬ 
ration, or through a special act of the Congress of the United 
States, if such be deemed advisable and can be obtained, 
the said corporation to have perpetual succession and to 
be known as and named, “The Abraham and Laura Lisner 
Home for Aged Women”. And I direct my said trustees 
to convey, assign and transfer to said corporation after it 
has been duly incorporated and organized, all of what shall 
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remain of my residuary estate, to be held by such corpora¬ 
tion for its corporate uses and purposes. 

Item Eight: I nominate and appoint George W. White, 
Cloyd Heck Marvin and Leon Tobriner, the survivor or 
survivors of them, as the executors of this, my will and 
testament, and request that they be not required to give of¬ 
ficial bond as such in a sum in excess of three hundred thou¬ 
sand dollars ($300,000.00). And I hereby give to my said 
executors and to my said trustees, in addition to the powers 
hereinbefore conferred upon my said trustees, full power 
and authority and discretion to continue my investment in 
any stocks, bonds or other securities or property, which 
may form a part of my estate at the time of my death, and 
to invest, reinvest, sell, mortgage, pledge, lease, transfer 
and convey any and all of my said securities, property and 
estate, whether real or personal, and any interest therein, 

Abraham Lisner 


and to execute, acknowledge and deliver any and all 
29 deeds or other instruments of conveyance which may 
be required to carry the powers created by this will 
into effect, without obligation upon the part of the pur¬ 
chaser to see to the application of the purchase money, and 
I direct that my executors and my trustees shall not be liable 
for any depreciation or loss whatsoever in investments con¬ 
tinued or made bv them under authority given in this, my 
will. 


I also authorize my said executors and trustees to join 
in the partition or division of any real estate or property 
in which I mav have or be entitled to anv undivided in- 
terest and for such purpose to determine valuations, make 
payments to secure equality, execute, deliver and accept 
deeds, agreements, or other instruments. 

Item Ninr: In the event that anv of mv executors or 

• * 

trustees shall predecease me or be incapacitated to act 
as such, or survive me and prior or subsequent to becoming 
or acting as executor or trustee, die, resign or become in¬ 
capacitated to act as such, I nominate Walter X. Tobriner 
as an executor and trustee in the place of the one so pre¬ 
deceasing, resigning or becoming incapacitated as afore¬ 
said, to act with the same full estate, power and authority 
as is vested by this, my will, in my executors and trustees. 


Itrm Trtr. 1 declare that if any devise or bequest in this 
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will shall prove invalid or void, then no other part of this 
will and no other devise or bequest shall be thereby in¬ 
validated. 

Item Eleven : Whenever the word “executors” and the 
word “trustees" occurs herein, such words shall be taken 
to refer to the executors or trustees for the time being and 
to the survivor or survivors, or successor of them. 

Item Twelve: If any person, whether named or not in this, 
my will, to whom or for whose use or benefit, I have made 
a devise or bequest, or if any person claiming by, through, 
under or in trust for such person, refuses consent to the 
admission to probate as a will of both real and personal 
property of this, my will and testament, or any codicil 
thereto, or shall at any time dispute the validity thereof, or 
df any of the dispositions herein or any codicil thereto, or if 

Abraham Lisner 

any proceedings whatever shall be taken or insti- 
30 tuted by, with the consent or connivance of any such 

person, or persons, as aforesaid, by means or in con¬ 
sequence of which any estate or interest could in any way 
be obtainable by such person, or persons, as aforesaid, of 
larger extent or value than is or shall by this will or any 
codicil thereto be given to the said person or persons, then 
and in such case, all dispositions, legacies and bequests in 
favor of the person or persons so refusing consent to the 
probate of this, my will, or any codicil thereto, or contest¬ 
ing the same, shall cease and be void to all intents and pur¬ 
poses whatsoever and shall stand as revoked and thereupon 
Such revoked legacies and bequests shall revert to and be¬ 
come a part of my residuary estate and be distributed as 
such. 

' IX WITNESS WHEREOF, at the City of Washing¬ 
ton, District of Columbia, on this Twenty Second (22d) day 
of April, A. D. 1937, I have hereunto set my hand and seal 
to this, my last will and testament, typewritten upon ten 
pages. For the purpose of identifying the same, I have 
Signed my name on each of said pages. 

■ * ABRAHAM LISNER (Seal) 

Signed, sealed, published and declared by the above 
named testator, Abraham Lisner, as and for his last will 
and testament in the presence of the undersigned, who have 
ftt his request, in his presence, and in the presence of each 
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other subscribed our names as witnesses hereto this 22d 
day of April, A. D. 1937. 

EDWARD H. DROOP 
Address 1300 G St., Washing¬ 
ton, D. C. 

MAY T. SPANGLER 
Address 1723 Mass. Ave. 

ROBERT ODEN, M.D. 

Address 1302 - 18th St., N. W. 

31 Answer of Defendant John T. Graham to Bill of 

Complaint for Construction of Will and Instruc¬ 
tions. 

Filed July 7-1938 
# * * 

Comes now the defendant, John T. Graham, and for 
answer to plaintiff’s bill of complaint, or to so much thereof 
as he is advised he is required to answer, says as follows: 

1. This defendant admits the allegations contained in 
paragraph numbered 1 of said bill of complaint. 

2. This defendant admits the allegations contained in 
paragraph numbered 2 of said bill of complaint, except as to 
the name Presbvterian Home for the Aged, as to which this 
defendant has no information and therefore can neither ad¬ 
mit nor denv the correctness of said designation. 

3. This defendant admits the allegations contained in 
paragraph numbered 3 of said bill of complaint. 

4. This defendant admits the allegations contained in 

paragraph numbered 4 of said bill of complaint. 

32 5. This defendant admits the allegations contained 
in paragraph numbered 5 of said bill of complaint, 

with the exception that this defendant says that the state¬ 
ment contained in said paragraph numbered 5 to the effect 
that the said Laura Hartmann Lisncr gave, devised and be¬ 
queathed unto her husband, Abram Lisncr, all of the rest, 
residue and remainder of her property and estate, if he 
should survive her, disposing of the same otherwise in case 
her said husband should predecease her, is a conclusion of 
law which this defendant is not required to answer. 
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6. This defendant admits the allegations contained in 
paragraph numbered 6 of said bill of complaint. 

7. This defendant admits the allegations contained in 
paragraph numbered 7 of said bill of complaint. 

8. For answer to paragraph numbered 8 of said bill of 
complaint this defendant says that he does not know the 
present value of the trust fund mentioned therein and can 
therefore neither admit nor deny the allegations in respect 
thereof, but this defendant says that the amount remaining 
undisposed of, alleged in said bill of complaint to be of 
the value of approximately $405,000.00, should not be paid 
over to the executors of the estate of Abraham Lisnor, de¬ 
ceased, but should pass to the next of kin of the testatrix, 
as in case of intestacy, said next of kin being defendants 
numbered 4 to 11 inclusive, in the bill of complaint. This 
defendant is advised by counsel that the correct interpreta¬ 
tion of decedent's will is that the said sum and anv other 
portion of the corpus of said trust fund not finally disposed 
of should not pass to the executors under the will of Abra¬ 
ham Lisner, deceased, but that same should be trans- 

33 ferred, assigned and paid over to this defendant and 
the other defendants who are next of kin of the said 
testatrix. 

1 9. For answer to paragraph numbered 9 of said bill of 
complaint this defendant says that no portion of the sums 
mentioned in Items Seventeen, Nineteen. Twenty, Twenty- 
one and Twenty-two of decedent’s will for the erection and 
equipment of the certain additions and buildings therein re¬ 
ferred to can be used or applied by way of an endowment 
fund to create an income for the maintenance of such addi¬ 
tions or buildings: and this defendant further says that no 
part of such sums can be used for or applied to the purchase 
of additional real estate in the event that any of the institu¬ 
tions named in said Items shall not have sufficient real 
estate available upon which to erect an addition. This de¬ 
fendant is advised by counsel that the proper interpreta¬ 
tion of decedent’s will is that the amounts mentioned in 
Items Seventeen and Items Nineteen to Twenty-two inclu¬ 
sive, must be used as directed by the testatrix for the erec¬ 
tion and equipment of additional buildings and that no part 
of such amounts can be devoted to a fund to provide for 
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the maintenance thereof; and this defendant further says 
that no part of such amounts distributable to an institution 
which has not sufficient real estate upon which to erect the 
addition mentioned in said Will may be used to purchase or 
acquire for such institution real estate on which to erect 
such an addition. 

10. This defendant admits the allegations contained in 
paragraph numbered 10 of said bill of complaint. 

11. For answer to paragraph numbered 11 of said bill of 
complaint this defendant admits that the plaintiffs 

34 for their own protection and for the protection and 
due administration of the trust fund for which they 
are trustees, are entitled to the aid, instructions and direc¬ 
tions of this Honorable Court, particularly in respect to a 
true and correct construction and interpretation of the 
last will and testament of Laura Hartmann Lisner, de¬ 
ceased, and that said plaintiffs are without adequate rein¬ 
ed v at Law. 

JOHN T. GRAHAM 

JAM FIS E. McCABE 
CHARLES T. BRANHAM 
At to rn eys-at-La w 

Attorneys for Defendant .Join) T. Graham. 

County of Montgomery 
State of Maryland ss 

John T. Graham, being first duly sworn according to 
Law, deposes and says that he has read the foregoing an¬ 
swer by him subscribed, and that he knows the contents 
thereof; that the matters and things therein stated of his 
personal knowledge are true, and the matters and things 
therein stated upon information and belief, he believes to 
be true. 

JOHN T. GRAHAM 

SUBSCRIBED and sworn to before me this 7th day of 
Julv, 193S. 

MAUDE M. BROOKE 

Notary Public 


(Notarial Seal) 
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39 Answer of Defendant Caroline Wat Is Bontz to Bill 
of Complaint for Construction of Will and Instruc¬ 
tions. 

Filed Julv 11 1938 

# * # 

Comes now the defendant CAROLINE WATTS BONTZ, 
alnd for answer to the bill of complaint filed herein or to 
so much thereof as she is advised it is material or neces¬ 
sary to make answer unto, answering says: 

1. This defendant admits the allegations contained in 
paragraph numbered 1 of said bill of complaint. 

2. This defendant admits the allegations contained in 
paragraph numbered 2 of said bill of complaint except that 
in using the name Presbyterian Home for the Aged in her 
will the testatrix, Laura Hartmann Lisner, described and 
referred to The Presbyterian Home of the District of Co¬ 
lumbia, as to which this defendant has no information and, 
therefore, mav neither admit nor denv the same. 

3. This defendant admits the allegations contained in 
paragraph numbered 3 of said bill of complaint. 

4. This defendant admits the allegations contained in 

paragraph numbered -1 of said bill of complaint. 

40 5. This defendant admits the allegations contained 
in paragraph numbered a of said bill of complaint, 

Except that this defendant says the statement contained in 
said paragraph that the testatrix gave, devised and be¬ 
queathed unto her said husband, Abram Lisner, all of the 
rest, residue and remainder of her property and estate, if 
he should survive her, disposing of the same otherwise in 
case her said husband should predecease her, is a conclu¬ 
sion of law which she is not required to answer. 

6. This defendant admits the allegations contained in 
paragraph numbered 6 of said bill of complaint. 

7. This defendant admits the allegations contained in 
paragraph numbered 7 of said bill of complaint. 

5. Answering paragraph numbered 8 of said bill of com¬ 
plaint this defendant says that she does not know the pres¬ 
ent value of the trust fund mentioned therein and may, 
therefore, neither admit nor deny the allegations in respect 
thereof, but this defendant says that the amount remaining 
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undisposed of, alleged in said bill to be of the value of ap¬ 
proximately $405,000.00, should not be paid unto the Ex¬ 
ecutors of the estate of Abraham Lisner, deceased, but to 
the next of kin of testatrix, as in case of intestacy, being 
defendants numbered 4 to 11, inclusive, in the bill of com¬ 
plaint. This defendant is advised by counsel that the 
correct interpretation of decedent’s will is that the said sum 
and any other portion of the corpus of said trust fund not 
finally disposed of should not pass to the Executors under 
the will of Abraham Lisner, deceased, but that the same 
should be transferred, assigned and paid over to this defen¬ 
dant and others who are next of kin of the said testatrix. 

9. Answering paragraph numbered 9 of said bill of com¬ 
plaint this defendant says that no portion of the sums men¬ 
tioned in Items Seventeen, Nineteen, Twenty, Twenty-one 

and Twentv-two of decedent’s will for the erection and 
•> 

equipment of the additions referred to therein may be used 
or applied by way of an endowment fund to create income 
for the maintenance of such additions: and further 
41 that no part of such sums may be used for or applied 
to the purchase of additional real estate in the event 
that any of the institutions named in said paragraphs shall 
not have sufficient real estate available upon which to erect 
an addition. This defendant is advised by counsel that the 
proper interpretation of decedent’s will is that the amounts 
must be used as directed by the testatrix for the erection 
and equipment of additional buildings and that no part of 
such amounts can be devoted to a fund to provide for the 
maintenance thereof: and further that no part of such 
amounts distributable to an institution which has not suffi¬ 
cient real estate upon which to erect the addition mentioned 
in said will may be used to purchase or acquire for such 
institution real estate on which such addition may be 
erected. 

10. This defendant admits the allegations contained in 
paragraph numbered 10 of said bill of complaint. 

11. Further answering said bill of complaint this defen¬ 
dant admits that the plaintiffs are entitled for their protec¬ 
tion and for the protection and due administration of the 
trust fund for which they are Trustees to the aid, instruc- 
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tions and directions of this Honorable Court and that they 
are without adequate remedy at law. 

CAROLINE WATTS BOXTZ. 

ELLIS, HOUGHTON & ELLIS 
Bv WOODSON P. HOUGHTON 
Attorneys for Defendant 
Caroline Watts Bontz. 

42 District of Columbia, ss. 

Caroline Watts Bontz, being first duly sworn, deposes 
and says that she has read the foregoing answer by her sub¬ 
scribed and knows the contents thereof; that the matters 
and things therein stated of her personal knowledge are 
true and those stated upon information and belief she be¬ 
lieves to be true. 

I CAROLINE WATTS BONTZ. 

Subscribed and sworn to before me, this 28th day of 
June, 1938. 

MINERVA G. CULTOX 

(Seal) Notary Public. D. C. 

63 Answer of the Defendants. George TT. White, Cloyd 
Heel: Marvin and Leon Tobriner, Executors under 
the Will of Abraham Lisner. Deceased, to the Bill 
of Complaint for Construction of Will and Instruc¬ 
tions. 

Filed July 22 1938 

* * # 

These defendants, by protestation, not confessing or ad¬ 
mitting as true the various averments of said bill, for an¬ 
swer to so much and such parts thereof as they are advised 
it is necessarv for them to answer, make answer and sav: 

1 to 7. inc. These defendants admit the allegations con¬ 
tained in paragraphs one to seven, both inclusive, of said 
Bill of Complaint. 

8. Answering paragraph 8 of said Bill, these defendants 
admit that the legacies provided in Items Ten to Twenty- 
two, both inclusive, of the will of said Laura Hartmann 
Lisner, amount to an aggregate sum of $614,500.00; they 
further admit that after the payment of said legacies em¬ 
braced in Items Ten to Twenty-two, both inclusive, 

64 of the said will of Laura Hartmann Lisner, there re- 



LITTLE ET AL. VS. MAKVIJf ET AL. 


35 


mains undisposed of by the said Items Ten to 
Twenty-two, both inclusive, a balance of said Million Dol¬ 
lar Trust Fund in the sum of approximately $405,000.00, 
subject to variations, depending upon the value of securi¬ 
ties and the receipt of income therefrom. 

Further answering said paragraph, these defendants 
aver and say that by proper and correct construction and 
interpretation of the last will and testament of said Laura 
Hartmann Lisner, and particularly of Item Twenty-three 
thereof, there should now be paid over or delivered to these 
defendants as executors of the said Abraham Lisner, de¬ 
ceased, all sums or properties and the increment thereon in 
the hands of the plaintiffs, as trustees, under Item Nine, 
which are undisposed of by the said Items Ten to Twenty- 
two, both inclusive, of the last will and testament of Laura 
Hartmann Lisner. They further aver that in and by her 
said last will and testament, said Laura Hartmann Lisner 
provided for, and limited the amounts payable to, each and 
every of her heirs at law and next of kin: that with the ex¬ 
ception of the defendant. John T. Graham, all of said 
heirs at law and next of kin were her collateral relations 
in the fourth degree; that the said John T. Graham was re¬ 
lated to said decedent in the third degree: that the said 
decedent received practically all of her said estate from 
her late husband, Abraham Lisner, named as residuary leg¬ 
atee under said will, and intended that all of her 
65 said estate in excess of the amounts given to specific 
legatees, should revert to and become a oart of her 
said husband's estate under the residuary clause of her said 
last will and testament. 

9. Answering paragraph 9, these defendants are advised 
by counsel that plaintiffs’ interpretations of those parts of 
decedent’s will set out or referred to therein, are correct as 
set forth in said paragraph 9. and should be so decreed by 
this Honorable Court. 

10. Answering paragraph 10. these defendants are ad¬ 
vised by counsel that plaintiffs’ interpretation of those 
parts of decedent’s will set out or referred to therein, is 
correct as set forth in said paragraph 10, and should be so 
decreed by this Honorable Court. 

11. Answering paragraph 11 of said Bill of Complaint, 
these defendants admit that the plaintiffs are entitled for 
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their protection and the due administration of the trust 
fund for which they are trustees, to the aid, instruction and 
directions of this Honorable Court, and that thev are with- 
out adequate remedy at law. 

Wherefore, the premises considered, these defendants 
respectfully pray: 

1. That this Honorable Court should by its decree herein 
order and direct plaintiffs as surviving trustees under Item 
Nine of the last will and testament of Laura Hartmann 

Lisner, deceased, to account for, pay over and deliver 

66 unto these defendants as executors of the estate of 
Abraham Lisner, deceased, such sums or properties 

forming the corpus of said trust created under Item Nine, 
as are undisposed of under Items Ten to Twenty-two, both 
inclusive, of the last will and testament of the said Laura 
Hartmann Lisner. 

2. And for such other and further relief as the nature of 
the case may require. 

LEON TOBRINER 
GEORGE W. WHITE 
CLOYD H. MARVIN 

SELIG C BREZ 
WALTER X. TOBRINER 

Attorneys for Executors under 
WiU of Abraham Lisner. Deceased. 

67 District of Columbia, ss: 


We, George W. White, Cloyd Heck Marvin and Leon To- 
briner, being first duly sworn, on our oaths do depose and 
sav that we have read the foregoing Answer bv us sub- 
scribed and know the contents thereof; that the matters 
and things therein stated upon our personal knowledge are 
true, and those stated upon information and belief, we be¬ 
lieve to be true. 

LEON TOBRINER 
GEORGE W. WHITE 
CLOYD H. MARVIN' 


Subscribed and sworn to before me this 19th day of 
July, A. D. 1938. 


FREDERICK G. UMHATJ 


Notary Public in and for the 
District of Columbia. 



(Notarial Seal) 
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December 15 1938 
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Order substituting Walter X. Tobriner as one of the de¬ 
fendant executors in the place and stead of George W. 
White, deceased, and substituting Grace L. Little, as an¬ 
cillary administratrix c. t. a. of the estate of John T. 
Graham, deceased, as a party defendant in the place and 
stead of the said John T. Graham, deceased—filed. 


69 Findings of Fart 

Filed May 1- 1939 

* * * 

The Court makes the following findings of fact: 

1. The plaintiffs are the surviving trustees under the 
will of Laura Hartmann Lisner, wife of Abraham Lisner, 
otherwise known as Abram Lisner. Laura Hartmann Lis¬ 
ner died in Washington, in the District of Columbia, on 
March 26, 1937, leaving a last will and testament bearing 
date the 23rd day of September, A. D. 1935, which was duly 
admitted to probate and record by this Court holding a 
Probate Court, on the lltli day of May, 1937, in Adminis¬ 
tration Cause Xo. 51,607. A true copy of said will is filed 
as Exhibit A to the Bill of Complaint, and is made part 
hereof by reference. 

2. Defendants numbered 1 to 3, both inclusive, are the 
executors under the will of Abraham Lisner, deceased; 

Walter X. Tobriner was dulv substituted as an executor in 

• 

the place of George W. White, defendant numbered 2, who 
died subsequent to the filing of the complaint; defendant 
numbered 4 was a nephew of the said Laura Hartmann 
Lisner who survived said decedent but died subsequent to 
the filing of the complaint, and Grace L. Little was duly 
substituted in his place as ancillary administratrix 

70 c. t. a. of his estate; defendants numbered 5 to 11, 
both inclusive, are next of kin of the decedent, Laura 

Hartmann Lisner, and with the said defendant numbered 
4 constituted all of her next of kin surviving at the date of 
her death; defendants numbered 12 to 16, both inclusive, are 
charitable corporations, being legatees under the will of 
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&iid decedent, Laura Hartmann Lisner. All of the defen¬ 
dants filed answers to the Complaint. 

! 3. Item Nine of said decedent’s will reads as follows: 

“Item Nine: I give and bequeath unto my husband, 
Abram Lisner, the income arising from the sum of One 
Million Dollars ($1,000,000.00); said sum to be held in 
trust by my said husband, Abram Lisner, Leon Tobriner 
and William A. Rodenberg and the National Metropolitan 
Bank of Washington, as trustees, with full discretionary 
powers of management: the net income from said trust 
fund to be paid to my said husband during the term of his 
natural life. 

“I hereby direct that the said trust fund of One Million 
Dollars ($1,000,000.00) in this item created and provided, 
shall first be set up and established in full, the same to be 
given priority over all and singular the money legacies of 
this will, other than that contained in Item Two hereof, 
'supra, for the perpetual care of my burial lot; said money 
legacies shall be proportionately abated if there shall not 
remain sufficient of my estate to satisfy and pay them after 
providing and creating in full the said trust fund of One 
Million Dollars ($1,000,000.00) for my husband. 

“The said trust fund of One Million Dollars ($1,000,- 
000.00) in this item created and provided for my husband, 
Abram Lisner, shall not in any way be diminished by the 
payment of Federal estate tax and costs of administra¬ 
tion, which shall be paid and satisfied from my general 
estate. 

1 “In the event my husband shall predecease me, or if he 
should die after me, I direct that the corpus of the trust in 
this item contained in his favor, together with any and all 
then undistributed income therefrom, shall be dis- 
71 tributed in accordance with the several legacies and 
bequests contained in the succeeding and following 
items of this will.” 

In items Ten to Seventeen, both inclusive, of her said will, 
said decedent disposed of the corpus of the trust fund set 
up in the aforesaid Item Nine to the extent of $254,500. 

Item Eighteen of the decedent’s will reads as follows: 

“Item Eighteen: Also, upon the death of my husband, 
I direct the following additional legacies to be paid out of 
the balance of corpus and/or income of the trust fund ere- 
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ated in the above Item Nine of this will, said legacies being 
embraced in the following Items Nineteen (19) to Twenty- 
three (23), both inclusive, subject, however, to the right in 
my said husband, Abram Lisner, by his last will and testa¬ 
ment, to bequeath any, either, or all of the amounts set 
forth in said Items Nineteen (19) to Twenty-three (23), 
both inclusive, as he may wish and desire; in which event, 
the legacy embraced in the item or items hereof which shall 
or may be changed by a different appointment so hereby 
authorized to be made by my husband shall be deemed of 
no effect: but in the absence of any such change and ap¬ 
pointment by will of my said husband, the following items 
Nineteen (19) to Twenty-three (23) hereof, both inclusive, 
shall stand and be deemed of full force and effect.” 

In items Nineteen to Twenty-two, both inclusive, the de¬ 
cedent disposed of the corpus of said trust fund to an addi¬ 
tional extent of $360,000. to four certain charitable cor¬ 
porations, in language similar to that used by the testatrix 
in Item Nineteen, which reads as follows: 

“Item Nineteen: I give and bequeath unto the Henry 
and Annie Hurt Home for the Blind, now located at 3050 
R Street, Northwest, in the District of Columbia, the sum 
of Two Hundred Thousand Dollars ($200,000.00) in cash, 
to be used for the erection and equipment of a suitable ad¬ 
dition to the said Home, which shall meet with the approval 
of my executors, and shall be known as the Laura Hart¬ 
mann Lisner Memorial, and which shall be main- 
72 tained bv the said Home so long as the said Home 
shall remain in existence. Upon failure to erect or 
equip the said Memorial as herein provided within two 
years after the funds for the payment of said legacy and 
bequest shall become available, then I direct that this legacy 
shall lapse and shall revert to and become a part of my 
residuary estate.” 

Item Twenty-three of the decedent’s will reads as fol¬ 
lows : 

“Item Twenty-Three: All of the rest, residue and re¬ 
mainder of my property and estate, both real and personal, 
of whatever kind and wheresoever situate, of which I may 
die seized or possessed, or to which I may be entitled at 
the time of my death, or over which I may have any power 
of testamentary disposition, I give, devise and bequeath, 
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absolutely and in fee simple, unto my husband, Abram Lis- 
ner, if he shall survive me; if, however, my said husband 
shall predecease me, then in that event I give, devise and 
bequeath all of the rest, residue and remainder of my prop¬ 
erty and estate as aforesaid, in equal shares, unto the fol¬ 
lowing named institutions, for the uses and purposes 
stated: 

“(a) Unto the Central Dispensary and Emergency Hos¬ 
pital of the District of Columbia, for the erection and 
equipment of a suitable ward or addition to the said Hos¬ 
pital, to be approved by my trustees hereinbefore named, to 
be known as the Laura Hartmann Lisner Memorial, which 
shall be maintained by said Hospital as long as it shall con¬ 
tinue in existence. 

“(b) Unto the George Washington University Hospital 
in the District of Columbia, for the erection and equipment 
of a suitable ward or addition to the said Hospital, to be 
approved by my trustees hereinbefore named, to be known 
as the Laura Hartmann Lisner Memorial, which shall be 
maintained by said Hospital as long as it shall continue in 
existence. 

i “(c) Unto the Episcopal Eye, Ear and Throat Hospital 
in the District of Columbia, for the erection and equipment 
of a suitable ward or addition to the said Hospital, to be 
approved by my trustees hereinbefore named, to be known 
as the Laura Hartmann Lisner Memorial, which shall be 
maintained by said Hospital as long as it shall continue in 
existence. 

73 “(d) Unto the Prisoners’ Relief Society, a cor¬ 

poration of the State of West Virginia, for the uses 
and purposes of said Society, to be known as the Laura 
Hartmann Lisner Memorial Fund.” 

4. Abraham Lisner, husband of the aforesaid Laura 
Hartmann Lisner, and described in her said will as Abram 
Lisner, survived his said wife, but thereafter died on March 
26, 1938, leaving a last will and testament bearing date the 
22nd day of April, A. D. 1937, which was duly admitted to 
probate and record by this Court, holding a Probate Court, 
on the 4th day of May, 1938, in Administration Cause No. 
53,258. A true copy of said will is filed as Exhibit B to the 
Bill of Complaint, and is made part hereof by reference. 
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Item Seven of the will of Abraham Lisner reads in part 
as follows: 

“Item Seven: My beloved wife, Laura Hartmann Lis¬ 
ner, having; predeceased me, I give, devise and bequeath 
all the rest and residue of my estate of which I shall die 
seized and possessed, whether real, personal or mixed and 
wheresoever the same may be situate, (it not being my in¬ 
tention that this devise and bequest shall operate or be 
deemed or interpreted as an exercise by me of any power 
of appointment, general or otherwise, and particularly not 
an exercise of the powers vested in me under Item Eighteen 
of the last will and testament of my wife, Laura Hartmann 
Lisner, bearing date the twenty-third day of September, 
1935), to George W\ "White, Cloyd Heck Marvin and Leon 
Tobriner, all of the District of Columbia, the survivor or 
survivors of them, their and his heirs, executors, adminis¬ 
trators and assigns, according to the nature of the estate, 
in and upon the following trusts and none other, that is to 
say: 

IX TRUST, to take possession of, manage, sell and dis¬ 
pose of the same in such manner, at such time or times, at 
public or private sale and upon such terms as they in their 
discretion and judgment may deem best and convert so 
much thereof as mav be necessarv into monev and make 

« » V 

conveyance, transfer and assignment of the estate or as¬ 
sets so sold to the purchaser or purchasers thereof, who 
shall not be required to see to the application of the 
74 purchase money, and distribute, pay and dispose of 
the proceeds as hereinafter directed.” 

Nowhere else in his said will did the said Abraham Lis¬ 
ner exercise the powers vested in him by Item Eighteen of 
the last will and testament of his said wife, Laura Hart¬ 
mann Lisner. 

DANIEL W. O’DOXOGHUE 
Justice 


May 1st 1939 
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* • • 

Based on the foregoing findings of fact, the pleadings, 
exhibits, and the law governing the construction of wills, 
the Court makes the following conclusions of law: 

1. The will of the late Laura Hartmann Lisner, dated 
the 23rd day of September, A. D. 1935, is unambiguous, and 
it was the intention of said testatrix, as indicated by her 
will as a whole, that the corpus and undistributed income 
of the trust fund set up in Item Nine of her said will, not 
specifically disposed of by Items 10, 11,12,13, 14, 15,16,17, 
19, 20, 21 and 22 thereof, should pass under the residuary 
clause of her will contained in Item Twenty-three thereof, 
and be distributed to the Executors under the will of her 
husband, Abraham Lisner. 

2. Laura Hartmann Lisner died fully testate, and the 
defendants numbered 5. to 11, both inclusive, and the de¬ 
fendant Grace L. Little, Ancillary Administratrix c. t. a. of 
the Estate of John T. Graham, are not entitled to any of 
the corpus of the trust fund set up in Item Nine of the 

will of the said Laura Hartmann Lisner, or to any 

76 of the accumulated income arising therefrom, ex¬ 
cept as provided in Item Fifteen of said will. 

3. No part of the legacies payable out of the corpus of 
said trust fund under the provisions of Items Seventeen, 
Nineteen, Twentv, Twentv-one and Twentv-two of the will 
of the said Laura Hartmann Lisner may be used or applied 
to set up an endowment or other fund to provide income 
for the maintenance of the additions or buildings contem¬ 
plated by said testatrix in said items. 

1 DANIEL W. O’DOXOGHUE 

Justice 

May 1st 1939 

77 Final Judgment Instructing Trustees 

Filed May 1 -1939 

* * # 

This cause came on to be heard at this term of Court 
and was argued by counsel, and thereupon, upon considera- 
tlion thereof, it is, by the Court, this 1st day of May, 1939, 
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ADJUDGED, That the National Metropolitan Bank of 
"Washington and Leon Tobriner, as surviving trustees 
under the will of Laura Hartmann Lisner, deceased, be 
and they are hereby instructed, authorized and directed 
to pay over unto Clovd Heck Marvin and Leon Tobriner, 
executors, and unto Walter N. Tobriner, substituted ex¬ 
ecutor, under the will of Abraham Lisner, deceased, all 
corpus and undistributed accumulations of income of the 
trust fund set up in Item Nine of the last will and testa¬ 
ment of the said Laura Hartmann Lisner, deceased, not 
specifically disposed of in Items 10,11,12,13, 14, 15, 16, 17, 
19, 20, 21 and 22 of said decedent’s will, remaining after 
pavment of their proper costs and expenses; 

AND IT IS FURTHER ADJUDGED, that the said sur¬ 
viving trustees under the will of the said Laura Hartmann 
Lisner are further instructed that no part of the 

78 sums bequeathed by the said Laura Hartmann Lis¬ 
ner under Items 17, 19, 20, 21 and 22 of her said last 

will and testament to the charitable corporations named re¬ 
spectively in said items may be distributed to said corpo¬ 
rations for endowment or maintenance purposes. 

DANIEL W. O'DONOGHUE 
Justice 

79 Notice of Appeal 

Filed Mav 17 1939 
* 

# • • 

Notice is herebv given this 17th dav of Mav, 1939, that 
Grace L. Little, ancillary administratrix c. t. a. of the 
estate of John T. Graham, deceased; Caroline Watts 
Bontz: Anna Demarest; Louise Hart; Jane Prather; 
Laura S. Anderson; James A. Waterbury, and Charles W. 
Waterbury hereby appeal to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 1st day of May, 1939, in favor 
of Cloyd Heck Marvin, Leon Tobriner, and Walter N. 
Tobriner, Executors under the will of Abraham Lisner, de¬ 
ceased, against the said Grace L. Little, ancillary adminis¬ 
tratrix c. t. a. of the estate of John T. Graham, deceased; 
Caroline Watts Bontz; Anna Demarest; Louise Hart; Jane 
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Prather: Laura S. Anderson; James A. Waterbury, and 
Charles W. Waterbury. 

JAMES E. McCABE 

CHARLES T. BRANHAM 
Attorneys for Grace L. Little, 
ancillary administratrix c. t. a. 
of the estate of John T. Gra¬ 
ham, deceased. 

ELLIS, HOUGHTON & ELLIS, 
By WOODSON P. HOUGHTON 

Attorneys for Caroline Watts 
B.ontz, Anna Dent a rest, Jane 
Prather, Laura S. Anderson, 
James A. Waterbury, and 
Charles IF. Waterbury. 

JAMES J. SLATTERY 
Attorney for Louise Hart. 


Memorandum 

May 17 1939 

Bond ($250) on appeal—filed. 

82 Assignment of Errors. 

Filed June 22 1939 


1. The court erred in holding that under the will of the 
late Laura Hartmann Lisner, dated the 23rd day of Sep¬ 
tember, A. D. 1935, it was the intention of said testatrix, 
that the corpus and undistributed income of the trust fund 
set up in Item Nine of her said will, not specifically dis¬ 
posed of by Items 10, 11,12, 13,14, 15,16,17,19, 20, 21 and 
22 thereof, should pass under Item Twenty-three thereof 
to her husband, Abraham Lisner. 

2. The court erred in holding that under the will of the 
late Laura Hartmann Lisner, dated the 23rd day of Sep¬ 
tember, A. D. 1935, the corpus and undistributed income 
of the trust fund set up in Item Nine of her said will, not 
specifically disposed of by Items 10,11,12,13, 14,15,16,17, 
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19, 20, 21, and 22 thereof, should be distributed to the ex¬ 
ecutors of the will of her husband Abraham Lisner. 

3. The court erred in not holding that under the will of 
the late Laura Hartmann Lisner dated the 23rd day of 
September, A. D. 1935 the corpus and undistributed income 
of the trust fund set up in Item Nine of her said will, not 
specifically disposed of by Items 10,11,12,13,14,15, 16,17, 
19, 20, 21 and 22 thereof, should be distributed to the appel¬ 
lants herein. 

4. The court erred in entering final judgment instructing 
trustees under the will of said Laura Hartmann Lisner 
that the balance of corpus together with undistributed in¬ 
come, set forth in the bill of complaint, of the trust 

83 fund set up in Item Nine of said will should be dis¬ 
tributed to the executors of the will of Abraham Lis¬ 
ner, deceased, instead of to the appellants herein. 

JAMES E. McCABE 
CHARLES T. BRANHAM 
Attorneys for Grace L. Little , 
ancillary administratrix c. t. a. 
of the estate of John T. Gra¬ 
ham , deceased. 

ELLIS, HOUGHTON & ELLIS, 
By WOODSON P. HOUGHTON 

Attorneys for Caroline Watts 
Bontz, Anna Demarest , Jane 
Prather , Laura S. Anderson , 
James A. Waterbary , and 
Charles W. Waterbary. 

JAMES J SLATTERY 
Attorney for Louise Hart. 

Memorandum 

June 22 - 1939. 

Time to file transcript of record in United States Court 
of Appeals extended to and including July 26, 1939. 
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84 Designation of Record. 

Filed May 26 1939 

* # • 

The Clerk of Court will please prepare a transcript of 
record on appeal in the above entitled cause, and include 
therein the following: 

1. Bill of complaint and exhibits. 

2. Answer of defendants Cloyd Heck Marvin, George 
W. White and Leon Tobriner, executors under the will of 
Abraham Lisner, deceased, to bill of complaint. 

3. Answer of defendant John T. Graham to bill of com¬ 
plaint. 

4. Answer of defendant Caroline Watts Bontz to bill of 
complaint. 

5. Answer of defendant Anna Demarest to bill of com¬ 
plaint. 

6. Answer of defendant Louise Hart to bill of complaint. 

7. Answer of defendant Jane Prather to bill of com¬ 
plaint. 

8. Answer of defendant Laura S. Anderson to bill of 
complaint. 

9. Answer of defendant James A. Waterbury to bill of 
complaint. 

10. Answer of defendant Charles W. Waterbury to bill 
of complaint. 

11. Memorandum Walter Tobriner substituted as defen¬ 
dant in place of George W. White, executor. 

12. Memorandum Grace L. Little, ancillary administra¬ 
trix c. t. a. of the estate of John T. Graham, deceased, sub¬ 
stituted in place of defendant John T. Graham. 

13. Findings of fact and conclusions of law. 

14. Final Judgment instructing trustees. 

15. Notice of appeal. 

16. Memorandum cost bond of $250.00 on appeal 
filed May 17, 1939. 
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17. Assignment of errors. 

IS. Statement of points on which appellants intend to 
rely on appeal. 

19. This designation. 

JAMES E. MeCABE 
CHARLES T. BRANHAM 
J. E. Me 

Attorneys for Grace L. Little., 
ancillary administratrix v. t. a. 
of tin■ estate of John T. Gra¬ 
ham. deceased. 

ELLIS, HOUGHTON & ELLIS, 
By WOODSON I\ HOUGHTON 

Attorneys for Caroline Watts 
Bonis. Anna Dana rest, Jane 
Prather. Laura .S'. Anderson. 
James A. Waterbary, and 
('harles IP. Waterbary. 

JAMES J. SLATTERY 

Attorney for Louise Hart. 

Service of copy of the foregoing designation of record 

is herein* acknowledge, this 26th dav of Mav. 1939. 

• • • • 

SELIG (’. BREZ 
By WALTER N. TOBRINER 

Attorneys for executors under 
trill of Abraham Lisner, de¬ 
ceased. 

(’. F. R. OGILBY 
By: RICHARD I1UHN 

Attorney for Plaintiffs 
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86 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 85, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 67225 in Equity, 
therein National Metropolitan Bank of Washington, et al., 
are Plaintiffs and Cloyd Heck Marvin, et al., are Defen¬ 
dants, as the same remains upon the files and of record 
in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 22nd day of July, 1939. 

CHARLES E. STEWART, 
(Seal) Clerk. 

By CHAS. B. COFLIX, 

Assistant Clerk. 

87 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Jul 27 1939 Joseph 

W. Stewart, Clerk. 

In the United States Court of Appeals for the District of 

Columbia. 

' April Term, 1939. 

No. 7477. 

Grace L. Little, Ancillary Administratrix C. T. A. of the 
estate of .John T. Graham, Deceased, et al.. Appel¬ 
lants . 

v. 

Cloyd Heck Marvin, et ai... Appellees. 

Joint Designation of Record for Printing. 

The Clerk will please print the transcript of record in 
the above entitled cause as filed with the exception of the 
omission of the following pages: 
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Pages 35 to 38, inclusive; 

Pages 43 to 62, inclusive; 

Pages 80 and 81. 

JAMES E. McCABE 

CHARLES T. BRANHAM 
Attorneys for Appellant Grace 
L. Little, Ancillary Adminis- 
i tratrix c. t. a. of the estate of 

John T. Graham, deceased. 

: WOODSON P. HOUGHTON 

KAHL K. SPRIGGS 
Attorneys for Appellants Car¬ 
oline Watts Bontz, Anna De- 
mar est. Jane Prather, Laura 
S. Anderson, James A. Water- 
hury and Charles W. Water- 
hury. 

i 88 JAMES J. SLATTERY 

! Attorney for Appellant Louise 

Hart. 

SELIG G. BREZ by W. N. T. 

WALTER N. TOBRINER 

i Attorneys for Appellees Cloyd 

Heck Marvin, Walter N. To- 
hriner and Leon Tohriner, Ex¬ 
ecutors under the will of Ah- 
i rah am Lisner, deceased. 

C. F. R. OGILBY 
By RICHARD HUHN 

i Attorney for Appellees Na¬ 

tional Metropolitan Bank of 
\ Washington and Leon To¬ 

hriner, Surviving Trustees 
under the will of Laura Hart¬ 
mann Lisner . deceased. 

July 26th, 1939. 

Endorsed on Cover: No. 7477. Grace L. Little, Ancil¬ 
lary Administratrix &c., et al., Appellants, vs. Cloyd Heck 
Marvin et al., Executors &c., et al. United States Court 
i of Appeals for the District of Columbia Filed Jul 24 1939 
Joseph W. Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 


October Term, 1939. 


No. 7477. 


GRACE L. LITTLE, Ancillary Administratrix C. T. A. 
of the Estate of JOHN T. GRAHAM, Deceased, 
CAROLINE "WATTS BONTZ, ANNA DEMAR- 
EST, LOUISE HART, JANE PRATHER, LAURA 
S. ANDERSON, JAMES A. WATERBURY, and 
CHARLES "W. "WATERBURY, Appellants, 

vs. 

CLOYD HECK MARVIN, LEON TOBRINER and 
WALTER N. TOBRINER, Executors under the Will 
of ABRAHAM LISNER, Deceased, and NATION¬ 
AL METROPOLITAN BANK OF WASHINGTON, 
and LEON TOBRINER, Surviving Trustees under 
the Will of LAURA HARTMANN LISNER, De¬ 
ceased, Appellees. 


BRIEF FOR APPELLANTS. 


Jurisdictional Statement. 

Jurisdiction of the District Court of the United 
States for the District of Columbia to entertain this 
suit, which was instituted by a bill of complaint for con- 


o 


struction of a will and seeking instructions (R. 2-29), 
may be found in D. C. Code 1924, Sec. So, D. C. Code 
1929, Title IS, Sec. 101. This Court has jurisdiction 
on appeal from the final judgment of the court below 
(R. 42) under D. C. Code 1924, Sec. 226, D. C. Code 
1929, Title IS, Sec. 26. 


Statement of Case. 

i This is an appeal from a final judgment of the Dis¬ 
trict Court of the United States for the District of Co¬ 
lumbia (R. 42), construing the will of Laura Hartmann 
Lisner and instructing the trustees under her will to 
pay over certain corpus and undistributed accumula¬ 
tions of income of the trust fund set up in Item Nine 
thereof not specifically disposed of in subsequent items, 
to the executors under the will of Abraham Lisner, and 
not to appellants, next of kin of the decedent at the date 
of the death of the life tenant under her will, Abraham 
Lisner. 


National Metropolitan Bank of Washington and 
Leon Tobriner, surviving trustees under the will of 
Laura Hartmann Lisner, filed their bill of complaint in 
the District Court of the United States for the District 
of Columbia for construction of the decedent's will and 
for instructions (R. 2), alleging therein (R. 8) that 
question had arisen as to the proper construction of the 
will and that they were entitled to the construction of 
the will by the District Court and to its instructions. 
The appellants were made parties defendant as next of 
kin of the testatrix and filed answers (R. 29-34). The 




3 


pertinent provisions of the will, attached to the bill of 
complaint as Exhibit “A"’ (R. 13), are as follows, the 
particular items to be construed in the light of her en¬ 
tire will being set out in full: 

“Item Nine: I give and bequeath unto my hus¬ 
band, Abram Lisner, the income arising from the 
sum of One Million Dollars ($1,000,000.00); said 
sum to be held in trust by my said husband, Abram 
Lisner, Leon Tobriner and William A. Rodenberg 
and the National Metropolitan Bank of Washing¬ 
ton, as trustees, with full discretionary powers of 
management; the net income from said trust fund 
to be paid to my said husband during the term of 
his natural life. * * * 

“In the event my husband should predecease me, 
or if he should die after me, I direct that the cor¬ 
pus of the trust in this item containted in his favor, 
together with any and all then undistributed in¬ 
come therefrom, shall be distributed in accordance 
with the several legacies and bequests contained in 
the succeeding and following items of this will.*' 
(R. 16.) 


In Items Ten to Seventeen, inclusive (R. 17 and 18), 
the testatrix disposed of amounts aggregating $254,- 
500.00. Then apparently to give her husband a power 
of appointment over the balance of the corpus and un¬ 
distributed income, she used the following language 
(R. 18): 

“Item Eighteen: Also, upon the death of my 
husband, I direct the following additional legacies 
to be paid out of the balance of corpus and/or in¬ 
come of the trust fund created in the above Item 
Nine of this will, said legacies being embraced in 
the following Items Nineteen (19) to Twenty-three 
{23), both inclusive; subject, however, to the right 
in my said husband, Abram Lisner, by his last will 
and testament, to bequeath any, either, or all of the 
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amounts set forth in said Items Nineteen (19) to 
Twenty-three (23), both inclusive, as he may wish 
1 and desire; in which event, the legacy embraced in 
the item or items hereof which shall or may be 
changed by a different appointment so hereby au¬ 
thorized to be made by my husband shall be deemed 
of no effect; but in the absence of any such change 
and appointment by will of my said husband, the 
following Items Nineteen (19) to Twenty-three 
(23) hereof, both inclusive, shall stand and be 
deemed of full force and effect." 


Items Nineteen to Twenty-two, inclusive (R. 19 and 
20), disposed of amounts to charities aggregating $360,- 
000.00. There is no disposition of the balance of the 
principal of the trust fund together with the accumu¬ 
lations and undistributed income unless it be in the gen¬ 
eral residuary clause, which is as follows (R. 20): 

“Item Twenty-three: All of the rest, residue 
and remainder of my property and estate, both 
real and personal, of whatever kind and where¬ 
soever situate, of which I may die seized or pos¬ 
sessed, or to which I may be entitled at the time 
of my death, or over which I may have any power 
of testamentary disposition, 1 give, devise and 
bequeath, absolutely and in fee simple, unto my 
husband, Abram Lisner, if he shall survive me; 
if, however, my said husband shall predecease 
me, then in that event I give, devise and bequeath 
all of the rest, residue and remainder of my prop¬ 
erty and estate as aforesaid, in equal shares, unto 
the following named institutions, for the uses and 
purposes stated: * * V’ 


In Item Twenty-seven the testatrix described the- 
powers and duties of her trustees and defined their 
title (R. 22); 
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“I hereby give to my said executors, and to my 

trustees hereinabove named, full power, authority 

and discretion to continue my investment in any 

stocks, bonds or other securities or property which 

may form a part of my estate at the time of my 

death, or to invest and reinvest, sell, mortgage, 

pledge, lease, transfer and convey any and all 

of my said securities, property and estate, whether 

real or personal, and any interest therein, and to 

execute, acknowledge and deliver any and all deeds 

or other instruments of convevanee which mav be 

% • 

required to carry the foregoing powers into effect, 

without obligation upon the part of the purchaser 

to see to the application of the purchase money, 

and 1 direct that my executors and my trustees 

shall not be liable for any depreciation or loss 

whatsoever in investments continued or made bv 

• 

them under authority given in this my last will 
and testament. I also authorize my said executors 
and trustees to join in the partition or division of 
any real estate or property in which I may have 
or be entitled to an undivided interest, and for such 
purpose to determine valuations, make payments 
to secure equality, execute, deliver and accept 
deeds, agreements or other instruments, * * *” 


The testatrix’s husband, Abraham Lisner, survived 
his wife, and in his last will and testament, attached 
to the bill of complaint as Exhibit “B” (R. 23), he 
expressly declined in Item Seven thereof to exercise 
any power of appointment whatsoever, the pertinent 
provisions of said item being as follows (R. 25): 

“Item Seven: My beloved wife, Laura Hart¬ 
mann Lisner, having predeceased me, I give, de¬ 
vise and bequeath all the rest and residue of my 
estate of which I shall die seized and possessed, 
whether real, personal or mixed and wheresoever 
the same may be situate, (it not being my intention 
that this devise and bequest shall operate or be 
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deemed cr interpreted as an exercise by me of 
any power of appointment, general or otherwise, 
and particularly not an exercise of the powers 

1 vested in me under Item Eighteen of the last will 
and testament of my wife, Laura Hartmann Lis- 
ner, bearing date the twentv-third dav of Sep¬ 
tember, 1935), to * * \” 

The question presented is, whether the balance of the 
principal of the trust fund created in Item Nine to¬ 
gether with the accumulations and undistributed in¬ 
come, amounting at the tima the bill of complaint was 
filed to approximately $405,000.00 (R. 8), should bo 
paid by the trustees to the executors of the will of 
Abraham Lisner to go to provide for and establish 
in the District of Columbia a home for aged and in¬ 
digent white women to be formed and incorporated 
under the laws of the District of Columbia and to be 
known as “The Abraham and Laura Lisr.er Home for 
rVged Women” (R. 26), or should be paid to appellants, 
the next of kin of the decedent upon the death of her 
life tenant, Abraham Lisner. 

Statement of Points. 

The assignment of errors (R. 44) raise the follow¬ 
ing points: 

1. The court was wrong in concluding that it was 
the intention of the testatrix that the balance of the 
corpus and undistributed income of the trust fund 
in her will should pass under Item Twenty-three there¬ 
of, the residuary clause, to her husband, Abraham Lis¬ 
ner, and in holding that such balance of corpus and 


7 

undistributed income should not pass to the appel¬ 
lants as the next of kin of decedent upon the death 
of Abraham Lisner, life tenant under her will. 

2. The court was wrong: in holding: that the balance 
of the corpus and undistributed income of the trust 
set up in decedent’s will should be distributed to the 
executors of the will of Abraham Lisner and not to 
appellants herein, the next of kin of decedent upon 
the death of her life tenant, Abraham Lisner. 

Summary of Argument. 

1. The balance of the corpus of the trust fund with 
undistributed income is a resulting trust in the hands 
of the trustees for the benefit of appellants, next of 
kin of the decedent upon the death of the life tenant. 

2. The onlv wav to defeat the effect of a resulting 
trust for the benefit of appellants is to hold that the 
residuary legatee, Abraham Lisner, notwithstanding 
he was life tenant, took a vested remainder by virtue 
of the residuary clause. This the testatrix did not 
intend, as shown by the following indications of her 
intent: 

(a) The testatrix’s first concern was to secure to 
her husband the income from the trust fund for his 
life. 


(b) The testatrix coupled the disposition of the 
balance of the corpus of her trust fund, in the event 
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lier husband survived her, with its disposition in the 
event her husband predeceased her, in which event, of 
course, he would take nothing. 

(c) By describing the trust fund as “created and 
provided for her husband” and as being “in his 
favor”, and having given him only the income there¬ 
from, the testatrix plainly indicated that no provision 
was being made for him or in his favor with respect 
to corpus. 

(d) By directing that the corpus should be distri¬ 
buted “with the then undistributed income therefrom” 
and such income not being ascertainable at any other 
time than at the life tenant’s death and, therefore, not 
capable of vesting until that time, the testatrix plainly 
indicated that she did not intend the corpus to vest 
prior thereto. 

(e) The fact that the amount of balance of cor¬ 
pus and undistributed income could not be definitely 
ascertained until the death of the life tenant indicates 
that the testatrix did not intend it to vest until such 
time. 

(f) The fact that the testatrix gave her husband 
a power of appointment over the balance of the corpus 
of the trust fund and undistributed income shows un¬ 
questionably that she did not intend it to vest in him 
at the time of her death, which would have made such 
power of appointment unnecessary and useless. 
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(g) Absence of any language that testatrix was 
aware of the incongruity arising if she had meant to 
vest the balance of the corpus and undistributed income 
in her husband, who had to be dead before it could be 
distributed to him, and of any language indicating that 
she intended her husband to have such vested interest 
notwithstanding such incongruity, plainly indicates 
that she did not intend to vest the property in him 
at her death. 

3. If the construction by the lower court is sus¬ 
tained, the property will go to Mr. Lisner’s executors 
just as if he had appointed to them or had permitted 
the residuary clause of his will to operate as an ap¬ 
pointment, whereas he refrained from exercising his 
power of appointment and expressly prevented his 
residuary clause from exercising it, in effect stating 
that he did not want his executors to receive the prop¬ 
erty, thus proving that the construction by the lower 
court was wrong. 


ARGUMENT. 

I. 

The balance of the corpus of the trust fund with 
undistributed income is a resulting trust in the hands 
of the trustees for the benefit of appellants, next of 
kin of decedent upon the death of the life tenant. 

At the outset it is appropriate to point out that no 
difficulty arises from the language of this will itself 
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with its dual aspect. In the event Abraham Lisner 
had predeceased his wife, the will provides explicitly 
what should be done with her property, and it would 
have been effectually disposed of in toto. Or in the 
event, having survived her, Mr. Lisner appropriately 
exercised his power of appointment, the will effective¬ 
ly disposes of the testatrix's entire estate without 
question. The complication arises only because Abra¬ 
ham Lisner survived his wife and failed to exercise 
his power of appointment, a circumstance, it is sub¬ 
mitted, the testatrix did not contemplate or adequately 
provide against. 

The legal title to the corpus of the trust fund created 
ih Item Nine of decedent’s will vested in the trustees, 
who were given full power to invest and reinvest, sell, 
mortgage, pledge, lease, transfer, and convey any and 
all her securities, property and estate, real or personal, 
or any interest therein, and to execute and deliver 
deeds or other instruments of conveyance. The de¬ 
cedent, having created an adequate residuary clause 
to dispose of all her property not theretofore disposed 
of, did not die intestate as to any of her property. 
The trustees continued to hold legal title to the trust 
fund until the death of the life tenant, Abraham Lisner, 
after which it became incumbent upon them to distri¬ 
bute the corpus and the then undistributed income 
in accordance with the testatrix’s direction. 

After making provision for the dispositions con¬ 
tained in Items Ten, Eleven, Twelve* Thirteen, Four¬ 
teen, Fifteen, Sixteen, Seventeen, Nineteen, Twenty- 
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one, and Twenty-two, they found themselves with ap¬ 
proximately $405,000.00 of corpus and undistributed 
income, with no specific direction as to its distribution 
unless it be contained in the general residuary clause 
of the will. But when they looked to the residuary 
clause for guidance as to its distribution, they found 
that the residuary legatee named, Abraham Lisner, 
was deceased, and necessarily so because he was the 
tenant for whose life the trustees were holding the 
fund, and no provision appears in the residuary clause 
for a substitute distributee to take in his place and 
stead. The residuary clause, therefore, does not ef¬ 
fectively dispose of this property now available for 
distribution. Appellants contend that this amount is 
a resulting trust in the hands of these trustees proper¬ 
ly to be distributed to them as the next of kin of the 
testatrix at the time the resulting trust arose. 

Thus, there is presented the situation of a testatrix 
adequately and effectively disposing of all her prop- 
ertv at the time of her decease and not remaining 
intestate as to any portion thereof, and vesting legal 
title to a part thereof in trustees to hold for the benefit 
of a life tenant with the direction upon his death, as¬ 
suming it to have been the intention of the testatrix 
to make her general residuary clause operative in this 
regard, that the trustees should distribute the balance 
of the corpus and undistributed income not theretofore 
specifically disposed of to a residuary legatee who is 
necessarily deceased at the time of such distribution 
and there being no one named in the residuary clause 
to take in substitution. 



12 


AVitli legal title in the trustees, therefore, and with 
the residuary clause of the will not effectively direct¬ 
ing the trustees as to the ultimate distribution of the 
balance of the fund, this is a clear instance of a result¬ 
ing trust for the benefit of the next of kin of the 
creator of the trust as of the time the resulting trust 
arose. 


It is well settled that where property is transferred 
upon an express trust which fails in whole or in part as 
to ultimate distribution, a resulting trust arises as 
against the trustee in favor of the creator of the trust. 
More specifically, if the trust consists of personal 
property and is created by will, the rule as appearing 
in Restatement of the Law of Trusts, Section 411, 
Comment C, is as follows: 

“If personal property is bequeathed upon a 
trust which fails and there is no provision in the 
will effectively disposing of the residue of the 
testator's personal property, the legatee, if he 
takes title to the property, holds it upon a result¬ 
ing trust for the next of kin of the testator.** 

Probably the latest case on this subject is In re 
Mooney’s Estate. 131 Xeb. 52, 267 X. \Y. 196, decided 
May 19, 1936. In that case the testator, after making 
several specific bequests, made provision for his incom¬ 
petent son. He directed that no part of his estate be de¬ 
livered to the son for ten years after his death unless 
the son's own estate was insufficient to maintain him, 
but in the event the son recovered after the testator’s 
death he directed that $2,000.00 per year be paid to him 
each year commencing ten years after the testator’s 
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death. In the event that the son predeceased the testa¬ 
tor, then all the rest and residue of testator’s property 
was left to his sister and brother. 


The incompetent son survived the testator, the in¬ 
come from his own estate was never insufficient for his 
maintenance, he never recovered from his mental ail¬ 
ment, and died two years after the testator’s death. 
No provision was made in the will for the contingency 
which actually arose, that is, the death of the son after 
the testator. The court held that a testamentary trust 
was created with title in the trustees, and that upon 
the death of the son after the testator with no provision 
for this contingency the trustees held the property 
upon a resulting trust for the heirs of the testator as 
of the time the resulting trust arose. 


It was contended that the testator meant to vest 
title to his estate in the son, but the court said: 

“The testator obviously did not intend to vest 
the title to any part of his estate in his incompe¬ 
tent son. The language of paragraph seven nega¬ 
tives any such purpose. There is, for instance, the 
provision that no part of the estate is to be deliver¬ 
ed to him for ten years, ‘unless for some reason, 
now unforeseen, his own estate should be insuf¬ 
ficient to maintain him.’ But in case the boy re¬ 
covered, he was not to get the estate, but after 
ten years was to be paid $2,000.00 per year. From 
the language of the will, in ^connection with the 
circumstances of the son’s incompetency, it is 
evident that Frank L. Mooney did not intend to be¬ 
queath to the son the title to his estate while that 
son lived. It is equally clear that, in case the son 
did not recover from his mental ailment, the tes¬ 
tator’s intention was that he should never get any 
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1 part of the estate except maintenance, in case the 
1 son’s persona] estate was insufficient to care for 
him. 


“It does not appear reasonable, therefore, that 
Frank L. Mooney intended that his son should un¬ 
der no circumstances come into possession of the 
property during his life ., but that upon his death 
the title should rest in him for the purpose of 
distribution to his heirs at laic. The language of 
the will does not support any such fantastic con¬ 
struction.” (Italics supplied.) 


With regard to the contention that under the circum¬ 
stances the testator died intestate as to the corpus of 
the trust property, the court said: 

“It is argued that, since the will did not provide 
for the disposition of the property in the event of 
the son’s death, Frank L. Mooney died intestate as 
to the residue of his estate which he left for the 
benefit of his son * * *. But it is not applicable to 
the instant case because Frank L. Mooney did not 
die intestate as to any of his estate. His will 
made a complete disposition of all his estate. 

“The fee title to the residue of the estate after 
! the payment of specific bequests was intended to 
vest in the trustees named in the will, William 
! Horton Munger and Grace Elizabeth Mooney. A 
will which devises property to a trustee, providing 
for the maintenance of a person and the pay¬ 
ment of an annuity under certain conditions 

creates a testamentarv trust. * * * 

• 

“Here the language of the will created a testa¬ 
mentary trust, which imposed certain duties and 
conferred certain powers upon the trustees as to 
the property, which could not be performed except 
that the estate vested in them. * * * These duties 
imposed upon them by the will could not be ef- 
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fectively performed unless they were vested with 
the legal title. This necessity is an attendant cir¬ 
cumstance to be considered in connection with the 
express language of the will. 

“About two vears after the creation of this tes- 
tamentarv trust the incompetent son of the testa¬ 
tor died. It was then that this controversy arose 
for the practical purpose of determining if this 
property were a part of the estate of Frank A. 
Mooney to be distributed to his heirs at law. The 
will expresses no intention of the testator as to 
what shall be done with the trust estate in the 
event of the death of Frank A. Mooney. Upon 
his death the trust was terminated. * * * 

“The great weight of authority supports the 
view that , upon failure of an express trust as in 
this case , the trustee holds the trust estate upon a 
resulting trust for the heirs of the testator as of 
the date of the failure of the trust/' (Italics sup¬ 
plied.) 

The leading case on this question and cited among 
others in the Mooney case, supra , and whose similarity 
to the instant case is at once apparent, is Blount v. 
Walker, 31 S. C. 13, 9 S. E. SOU There a testatrix left 
her estate in trust for her daughter for life and then 
to her issue or failing issue to such persons as her 
daughter might appoint. The life tenant died without 
issue and attempted to make an appointment by will, 
but it was declared invalid. The court held that the 
trustee took the estate in fee, that there was no in¬ 
testacy and the trust property remaining at the time of 
the death of the life tenant constituted a resulting 
trust to be distributed to the next of kin of the testa¬ 
trix as of the date of the death of the life tenant. 
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In discussing the nature of the estate which the 
trustee took, the court said: 

“Now, while it may be conceded that, so far as 
what may be called the primary object of this 
1 trust—protecting the estate during the life of 
Mrs. Blount—is concerned, such object might be 
fully accomplished by placing an estate for the 
life of Mrs. Blount in the trustee, or cutting down 
his estate in fee to an estate pur autre vie, yet I 
i do not see how the next object—the power of sale 
—could be accomplished except by leaving in the 
trustee an estate in fee: exactly what the testator 
had in express terms conferred upon him. For 
it seems to me to be well settled, both upon prin¬ 
ciple and authority, that a devise to trustees and 
their heirs, with power to sell, necessarily im¬ 
ports a fee, as they cannot convey any greater es¬ 
tate than that which they hold—they cannot sell 
and convey the fee unless the fee is in them. As 
is said by Harper, Ch., in Ex parte Godsden. 3 
' Rich, at page 477: ‘The power to sell relates to 
the whole estate, and to satisfy that the whole es¬ 
tate must remain in them.' See also Ayer v. Ritter 
(29 S. 0. 13b), where the more recent cases are 
collected. It is true these cases were concerned 
with the question as to whether the statute of uses 
had executed the use, but still they serve to show 
that where the power of sale is conferred upon 
trustees, it is necessary to the execution of such 
power that the legal estate should remain in the 
trustees. If, therefore, the estate in fee vested 
in the trustee, Julius H. Walker, by the terms of 
the will, it must remain in him in order to ac¬ 
complish one of the objects of the trust, and it 
could not, under the rule invoked, be cut down to 
any lesser estate.” 

Then discussing what should happen with respect to 
the balance of the trust estate, the court said: 
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“But as it is conceded that the trustee can take 

no beneficial interest under the will, equity will 

not permit him to hold the estate tor his own 

benefit, but will raise what is called a resulting 

trust in favor of the heirs of the testatrix, and 

the vital question remains, who are such heirs? 

Are they those who could bring themselves within 

that class at the time of the death of the testatrix, 

or are thev those onlv who can bring themselves 

within such class at the time the resulting trust 

arises? 1 do not find anv authoritv directlv in 

% * % 

point upon this question, but it seems to me upon 
principle and from the analogies of decided cases, 
that the trust results in favor of those only who 
can bring themselves within the class of heirs 
at the time such trust arises. It is necessary, 
then, to inquire, when such trust arose; and it 
seems to me clear that it could not arise until after 
the death of Mrs. Blount, for up to the time of 
her death she might have had issue, might have 
died in giving birth to issue, or might have ex¬ 
ecuted the power of appointment in her last 
moments, and, therefore, until she was dead there 
could be no resulting trust. No trust could re¬ 
sult in favor of Mrs. Blount, who, at the time of 
the death of the testatrix, was her sole heir, for 
as long as she continued to live the trust could not 
possibly arise. Up to the time of her death, it was 
a mere possibility, not an estate, or even an inter¬ 
est in an estate, with the right of possession post¬ 
poned. 

“If this resulting trust had arisen under a deed 
instead of a will, and the grantor were still living, 
the trust would have resulted to the grantor, but 
this right of reverter, so to speak, for strictly 
speaking it is not a reverter, would not be an estate 
in the grantor capable of being passed by devise 
or inheritance to the devisee or heir of the 
grantor, but would be a mere possibility, until the 
happening of the events which would give birth 
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to the trust. When, however, the event happened 
which gives rise to the trust, it would become an 
estate in the grantor, and would then be capable of 
passing by devise or inheritance. Upon the same 
principle, it seems to me that in this case, where 
the resulting trust arises under a will, it must re¬ 
sult to those who are able to bring themselves un¬ 
der the class of heirs of the testatrix at the time 
when the trust arises, and as Mrs. Walker was 
then the sole heir of the testatrix, the trust re¬ 
sults in her favor and she is entitled to demand 
from the trustee a transfer of the whole estate to 
her. 

“It is analogous to the possibility of a reverter 
after the termination of an estate in fee condition¬ 
al. which is not an estate, but a mere possibility. It 
is neither a present nor a future right, hut a mere 
possibility that a right may arise upon the hap¬ 
pening of a contingency, which is not the subject 
of either devise or inheritance. This is because Tim 
grant or devise of a fee conditional passes the 
whole estate to the tenant in fee, leaving nothing 
in the grantor or devisor which can be the subject 
of devise or inheritance, and hence it is settled 
that, upon the termination of such an estate, it 
goes to those who can bring themselves into the 
class of heirs of the person creating the estate at 
the time when the estate terminates, and not to 
those who were heirs at the time of the death of 
such person. (Citations.) Now, if the possibility 
of reverter after the termination of an estate in 
fee conditional enures to the benefit of those who 
answer the description of heirs of the person 
creating such estate, at the time when the estate 
terminates, because a conveyance of such an es¬ 
tate leaves nothing in the grantor or devisor, as the 
case may be. capable of being devised or inherit¬ 
ed, it would seem to follow that, for the same rea¬ 
son, a resulting trust which arises after the con¬ 
veyance of an estate in fee simple, ought to take 
the same course. 
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This ease is peculiarly in point here. There, as here, 
there was a transfer of a fee simple title to the trus¬ 
tees. In that ease, as here, there was no intestacy and 
there was no failure of ultimate disposition of the 
property involved until the arising of a subsequent 
event, namely, the failure to exercise effectively the 
power to dispose of the balance of the corpus of the 
trust fund. 

It may be said that both in the Mooney case and 
Blount r. Walker, the trust estate, legal title to which 
vested in the trustees, was created from the residuum 
of the estate, and, of course, upon the failure of the 
trust, the trustees held the property as a resulting 
trust for the next of kin of the respective testators. 
But the instant case is merely one step removed. The 
trust here was not created by the residuary clause and 
there does exist a residuary clause of the will for wdiich 
in the ordinary course the trustees would hold upon a 
resulting trust. But again it is pointed out that the 
residuary clause itself does not ultimately dispose of 
the property effectively because the residuary legatee 
was deceased at the time the resulting trust arose and 
no substitute distributee is mentioned in his place and 
stead. There is thus in effect a lapse now in the resi¬ 
duary clause itself, and since the residuary clause it¬ 
self does not effectively dispose of this property be¬ 
cause no substitute taker is named, it must be held bv 
the trustees upon a resulting trust for the next of kin 
of the testatrix as of the time the resulting trust arose, 
and accordingly the Mooney ease and Blount v. Walker 
are conclusive authority for appellants’ contentions 
here. 
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If there were any doubt about the soundness of the 
propositions laid down in these two cases, and par¬ 
ticularly in the well reasoned case of Bio nut v. Walker, 
it is only necessary to point out that the latter, has in 
effect become conclusive authority in this jurisdiction 
by virtue of the decision of this Court in Dimriddie v. 
Metzger. 45 App. D. C. 310 (certiorari denied 242 U. S. 
031), in which it is approved in being distinguished. In 
that case a testatrix gave the rents and revenues from 
certain property to her husband for life. She directed 
her executors to sell any of her estate and to invest and 
reinvest. She further directed her executors to pur¬ 
chase an outstanding one-half interest in other real 
estate belonging to her and to donate the entire prop- 
ertv to some eharitv, to which was also to go the bal- 
ance or remainder of the revenues derived from her 
estate, and at the death of her husband all of her es¬ 
tate, both real and personal, was to go to the mainten¬ 
ance of the charity which, should she not name in her 
lifetime, was to be selected by her executors, only one 
of whom, her husband, qualified. The testatrix failed 
to determine during her lifetime the character of the 
charity intended to be founded by her, and the power 
of appointment devolved upon her husband. He died 
without exercising this power. This Court, after con¬ 
cluding that no trust was created, held under these 
circumstances that except for a few minor bequests 
and the life interest of her husband in the real estate 
theretofore mentioned, the testatrix died intestate and 
that the property should be distributed to those en¬ 
titled to receive it upon her death. In that case coun¬ 
sel relied upon Blount v. Walker. supra. Mr. Justice 
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Van Orsdel in distinguishing the Dinwiddle case from 
the Blount case said: 

“We think, however, that the present <?ase is 
clearly distinguishable from that case. There, all 
the judges were in agreement that, if the testatrix 
be held to have died intestate, the estate would 
pass as of the date of her death. In this case, it is 
conceded that Mrs. Metzger died intestate,—the 
only question being when the intestacy attached. 
There., a trust was created; here, a mere agency 
existed*. This distinction is of the greatest im¬ 
portance. In the South Caroline case, the ma¬ 
jority of the court held that the testatrix died tes¬ 
tate, and that the fee to the estate passed to the 
trustee and his heirs, who were vested with the 
power to sell and convey the property of the tes¬ 
tatrix in fee simple. This power the court held 
inconsistent with a mere estate in the trustee 
for the life of the daughter, Mrs. Blount. It fol¬ 
lows, under this holding, that when Mrs. Blount 
died without legally ’ exercising the power vested 
in her, the fee remained in the trustee, giving rise 
to a resulting trust in favor of the heirs at law 
of Mrs. Harris as of the date when it arose.” 
(Italics supplied.) 


In direct analogy to the Blount case, therefore, as 

approved by this Court in Dinwiddie v. Metzger, there 

was no intestacy at the time of Mrs. Lisner’s death. 

No failure of ultimate disposition could arise until 

such time as Mr. Lisner failed to exercise effectivelv 

* 

his power of appointment. Upon his death and upon 
his renunciation of any power of appointment that he 
might have, the trustees were in possession of the 
balance of the corpus of the fund together with the 
then undistributed income with no express direction 
as to its distribution, except that, if any, contained in 
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the residuary clause of tlie will, and upon looking at 

tli^ residuary clause they found it ineffective because 
» * 

the residuary legatee named was deceased when the 
time came for distribution and the residuary clause 
did not include a substitute to take in his place and 
stead. At this moment a resulting trust arose for the 
benefit of Mrs. Lisner's next of kin in analogy to and 
as in the case of intestacy at that time. 

II. 

The only way to defeat the effect of a resulting 
trust for the benefit of appellants is to hold that the 
residuary legatee, Abraham Lisner, notwithstanding 
he was life tenant, took a vested remainder by virtue 
of the residuary' clause. This the testatrix did not 
intend. 

There are only two wavs bv which the executors of 
* * * 

Abraham Lisner's will could acquire title to the bal¬ 
ance of the corpus of this trust fund and undistribut¬ 
ed income: 

1. In the event Abraham Lisner had exercised his 
power of appointment in their favor or had permitted 
his residuary clause to operate as an exercise of the 
power. This, as we have seen, Mr. Lisner did not do, 
and we are not further concerned with the power of ap¬ 
pointment in this regard. 

2. In the event the balance of the corpus of the 
trust fund and undistributed income vested in Abra¬ 
ham Lisner at the time of Mrs. Lisner’s death so 
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that he could have disposed of it by deed, assignment 
or will, or it could have been taken for his debts, all 
just as any other property forming a part of his es¬ 
tate. 

Whether or not this balance and undistributed in¬ 
come vested in Mr. Lisner upon the death of his wife 
is a question of intention of the testatrix to be de¬ 
termined from the will itself. It is not necessary to 
cite authority to this Court that the intention of the 
testatrix as disclosed from the entire will must govern 
and that the problem here, as in all constructions of 
wills, is to determine from the will itself what was the 
intention of the testatrix in this regard. Other cases 
are never controlling and are only helpful by way of 
analogy, because, as Mr. Chief Justice Groner has said, 
‘‘No will has a twin brother,” 1 and as recently said 
by Mr. Justice Vinson “And if a twin brother were 
found, he, most likely, would not be identic.” 2 

The intention of the testatrix must be determined 
from the four corners of the will and from the language 
she has actually employed therein, not from any belief 
one may entertain of what words she might have used 
had the situation been brought to her attention. As 
the Supreme Court of the United States has said: 

“It is not sufficient, that the court may entertain 
a private belief that the testator intended a fee; 
it must see that he has expressed that intention, 
with reasonable eertaintv, on the face of his 
will.” 3 

Note 1. Hepburn v. Winthrop, 65 App. D. C. 309, 314, S3 F. (2d) 566, 64 W. 
1* R. 338. 

Note 2. Evans v. Ockershausen, 69 App. D. C. 285, 100 F. (2d) 695, 67 W. 
Id. R. 4. 

Note 3. McCaffrey v. Manogue, 196 U. S. 563, 569, 49 L. ed. 600 (quoting 
from Wright v. Page. 10 Wheat 204, 6 L. ed. 303). 
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and as Mr. Justice Story said in the case from which 
the above was quoted: 

‘•Upon the whole, upon the most careful ex¬ 
amination, we can not find a sufficient warrant in 
the words of this will to pass a fee to the wife. 
The testator may have intended it, and probably 
did , but the intention can not be extracted from- 
his words with reasonable certainty; and we have 
no right to indulge ourselves in mere private con¬ 
jectures/' 1 (Italics supplied.) 

and as said by the highest court of West Virginia: 

! “In construing a will conjecture must not be taken 
for implication. Necessary implication means, so 
strong a probability of intention that any inten¬ 
tion contrary to that imputed to the testator can 
not be supposed." 2 


The question is, not what one may privately believe 
the testatrix intended or, indeed, not what she actual¬ 
ly intended to say, but what she intended by what she 
did say. 


Putting aside then any private beliefs or conjec¬ 
tures as to what the testatrix might generally have in¬ 
tended and not seeking to ascertain what she might 
have said had the question been before her and not 
even seeking what she might have intended to say even 
with this situation in mind, our duty is to look at the 
language the testatrix has actually used and determine 
her intent from it. It is submitted that there are 
numerous, indisputable indications from the language 
the testatrix has herself employed that she did not 
intend the property in question to vest in her husband 


Note 1. Wright v. Page, 10 Wheat 204. 245. 6 L. ed. 303. 314. 
Note 2. Graham v. Graham, 23 W. Va. 36. 48 Am. Rep. 364. 
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as of the date of her death, and the language she used 
does not actually have this effect. 

A. The testatrix’s first concern was to secure to her 
husband the income from the trust fund for his life. 

It is pertinent and informing that when the time 
came to provide for her husband the first words the 
testatrix used have to do not with the creation of the 
trust fund or with the corpus thereof, but with the 
income. She used these words, “I give and bequeath 
unto my husband, Abram Lisner, the Income arising 
from the sum of One Million Dollars ($1,000,000.00)/' 
It is plain, therefore, that the thing paramount in the 
testatrix’s mind was to provide her husband with in¬ 
come during his lifetime. All other matters were in¬ 
cidental. This she mentioned first; the means she 
mentioned thereafter. There is no mention of any 
intention on her part that her husband was to have 
any interest in the corpus of the trust fund set up to 
create the income to him for life. Thus it is plain that 
the important thing in her mind was guaranteeing by 
appropriate means an income from $1,000,000.00 to 
Mr. Lisner for life. If she had been equally concerned 
with vesting in him any interest in the corpus, she 
would have done so in similar plain and clear lan¬ 
guage, and not relied upon the doubtful effect of a 
general residuary clause to accomplish this. The gift 
of income is clear. The language to create the gift 
of income is the first to flow from her when her hus¬ 
band’s name is mentioned. That now relied upon to 
vest in him an interest in the corpus may be found only 
in a general residuary clause at the end of the dispos- 
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ing clauses of lier will. The conclusion is inescapable 
that the primary intention of the testatrix was a gift 
of income and income only. It is plain that she could 
not have had in mind vesting in her husband any in¬ 
terest in the corpus which would become distributable 

onlv after his death. 

• 

iB. The next indication of the intention of the 
testatrix in this regard is contained in this language 
of Item Nine of her will which precedes the distribu¬ 
tion of the corpus of the fund (R. 16): 

i **In the event my husband should predecease 
me, or if he should die after me, I direct that the 
corpus of the trust in this item contained in his 
favor, together with any and all then undistributed 
income therefrom, shall be distributed in accord- 
i ance with the several legacies and bequests con- 
' tained in the succeeding and following items of 
this will.” 

The testatrix has thus coupled the devolution of the 
corpus of the trust in the event her husband prede¬ 
ceased her with the devolution in the event her hus¬ 
band survived her. In the former instance he would,, 
of course, receive none of the corpus of this trust fund. 
The very fact that she has thus united the disposition 
of her property in the event he predeceased her with 
the disposition of her property in the event he sur¬ 
vived her, shows clearly that there could have been 
little difference in her mind so far as his interest is 
concerned in the corpus of the trust fund. It would 
appear that the two things were to her one and the 
same with no need of a differentiation and properly to 
be combined in one inclusive sentence. If Mrs. Lisner 
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had intended her husband to have an interest in the 
corpus of this trust fund, notwithstanding he was the 
life tenant and must be deceased at the time of its dis¬ 
tribution, it is almost inconceivable that at least at 
this point she would not have expressed it clearly and 
unequivocally rather than couple it with a disposition 
of her property in the event he predeceased her, in 
which event he would take nothing. 

C. The fact that in Item Nine creating the trust 
fund the testatrix stated that it was “created and 
provided for her husband” and that it was “in his 
favor” and having given him onlv the income there- 
from, plainly indicates that she did not intend him to 
receive any interest in the corpus. 


In the third paragraph of Item Nine the following 
language appears (R. 16): 

“The said trust fund of One Million Dollars 
($1,000,000.00) in this item created and provided 
for my husband, Abram Lisner, shall not in any 
wav be diminished * * *.” 

and in the fourth paragraph of Item Nine the fol¬ 
lowing language appears (R. 16): 

“In the event my husband should predecease 
me, or if he should die after me, I direct that the 
corpus of the trust in this item contained in his 
favor * * 

At the time the testatrix used the words “in this 
item created and provided for my husband” no men¬ 
tion had been made of distribution of the corpus, any 
provision for her husband at that time being of income 
only. The use of the phrase “created and provided 
for my husband” at this point, therefore, plainly 
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shows what was in the mind of the testatrix regard¬ 
ing the trust fund, that is, that it was created and 
provided for the purpose of assuring to her husband 
an income for life without regard to his participation 
directly in the corpus itself. 


When the testatrix used the words “I direct that 
the corpus of the trust in this item contained in his 
favor,” her husband had been favored only with the 
income from the fund during his life. The use of 
this phrase is a clear clue to the intention of the tes¬ 
tatrix. Her interest was in “creating and providing 
for her husband” a trust “in his favor,’" assuring to 
him the Income from one million dollars during his 
lifetime. The disposition of the corpus was secondary. 
She must have known at the time she used these words 
that when the corpus became distributable her husband 
would perforce be deceased and that he could not come 
into possession of any portion of the corpus. If the 
testatrix had in mind that any portion of the corpus 
of the trust fund was to vest in Mr. Lisner himself, 
it would have been a very simple matter for her to 
have said that the trust was “created and provided 
for her husband and his heirs, devisees or legatees,” 
and in the second paragraph it would have been very 
simple for her to have said that the trust was created 
in favor of him “and his heirs, devisees or legatees.” 


D. Bv directing that the “then undistributed in- 
come therefrom” should be distributed with the cor¬ 
pus, the testatrix conclusively showed that she did 
not intend any portion of the corpus of the trust 
fund to vest in her husband at the time of her own 
death. 
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In paragraph four of Item Nine the testatrix used 
the following language (R. 16): 

“In the event my husband should predecease 
me, or if he should die after me, I direct that the 
corpus of the trust in this item contained in his 
favor, together with any and all then undistrib¬ 
uted income therefrom , shall be distributed * * V’ 

By coupling the distribution of the corpus with the 
“then undistributed income therefrom” the testatrix 
gave the clearest indication of her intention that no 
portion of the corpus of the trust fund should vest in 
her husband at the time of her death. The “then un¬ 
distributed income therefrom” could not be deter¬ 
mined at any other time than at Mr. Lisner’s death. 
The “then” undistributed income could not possibly 
vest in Mr. Lisner upon Mrs. Lisner’s death because 
it was not in existence, had not been created, and, of 
course, could not be calculated. Since it could not 
under any circumstances have vested in Mr. Lisner at 
Mrs. Lisner’s death and since this must have been ap¬ 
parent to the testatrix, then by directing that the cor¬ 
pus with the “then undistributed income therefrom” 
should be distributed at Mr. Lisner’s death she has 
used language plain and unmistakable to the effect 
that she did not intend any portion of the corpus to 
vest in Mr. Lisner at the time of her own death. 

Similar language was considered in the case of 
In re Southworth f s Estate, 102 N. Y. S. 447, where a 
trust fund provided that the principal sum with un¬ 
expended interest, if any, remaining after the life 
tenant’s death should be paid to the testator’s heirs. 
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The question, of course, arose whether distribution of 
the corpus and unexpended interest should be dis¬ 
tributed to the heirs of the testator at his own death 
or upon the death of the life tenant. 

In holding that the corpus did not vest in the heirs 
of the testator as of the date of the testator’s death, 
the court said: 

“But the only disposition of the corpus of the 
estate is found in the direction to pay to the testa¬ 
tor’s heirs, after the death of the life beneficiary, 
the principal, with any unexpended interest that 
remained at the death of the life tenant. It may 
be assumed that he intended it to be paid to those 
who should be heirs when it was paid over, as, cer¬ 
tainly, the testator could not have intended that 
unexpended interest remaining at the death of the 
life tenant should vest before it was in existence 
(Italics supplied.) 

In Hall v. Hall, 123 Mass. 120, a testator provided 
that a trust fund should be properly invested and ac- 
cumulated until his grandchildren respectively attained 
the age of thirty-five years, when a proportionate part 
bf the fund and accumulations should be paid over to 
each of the grandchildren. The court in considering 
the will held that the remainder was not vested in 
the grandchildren upon the testator’s death and said: 

“And we are of opinion that under this bequest 
the grandchildren of the testator take contingent 
interests, which do not vest until they respective¬ 
ly arrive at the age of thirty-five years. There 
is no provision for their maintenance, or for any 
enjoyment by them of the principal or income of 
the trust fund, until they reach the prescribed 
age; the accumulations accrue after the death of 
the testator, and could not vest at that time * * V’ 
(Italics supplied.) 
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In Hale v. Hobson, 167 Mass. 397, 45 X. E. 913, the 
court considered a trust fund consisting of the re¬ 
siduum of the estate and directed bv the testator to be 
held and invested by the trustees until the decease 
of the last survivor of the life annuitants theretofore 
named and that the corpus with all the accumulated 
interest thereof should be equally divided among tes¬ 
tator’s grandchildren. 


In holding that the grandchildren did not have a 
vested interest, the court said: 

“The reasons which have led us to this result 
are as follows. 

“In the first place, what is to be distributed 
amongst the grandchildren will consist not only 
of the residue, and of the legacies that may fail 
in, but also of the accumulated interest. Plainly 
this last could not vest at the testator's death, 
and that tends to show that the vesting of the 
whole was postponed till the arrival of the event 
on which the distribution is made to depend/* 
(Italics supplied.) 


See also Cronan v. Adams, 185 Mass. 436, 70 X. E. 
423, where, in considering a trust to accumulate in¬ 
come above certain annuities and to make distribution 
of everything that remained, the court in holding that 
the corpus did not vest at the death of the testator 
said: 

“In the first place, what is to be distributed 
consists 7iot only of residue but of the accumulated 
income, and this could not vest at the testator’s 
death. This tends to show that * the vesting of the 
whole was postponed till the arrival of the event 
on which the distribution is made to depend.’ ” 
(Italics supplied.) 
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The principles laid down by these cases are still 
in force and applicable, and as said in Bostvorth v. 
Stockbridge, 189 Mass. 266, 75 X. E. 712, are to be 
considered with other circumstances in determining 
the intention of the testatrix. Thus by joining the 
distribution of undistributed income not in existence 
and, of course, not at the time of her death capable of 
being calculated, with the distribution of corpus, the 
testatrix has clearly revealed her intention that the 
corpus itself should not vest upon her death, but only 
after the life tenant's death. 

E. Another indication of the intention of the tes¬ 
tatrix that no portion of the corpus should vest in Mr. 
Lisner upon her own death is found in the fact that 
the amount ultimately to be distributed was uncertain 
and could not be definitely ascertained until the death 
of the life tenant. 

1 The only language which could be relied upon to 
give to Mr. Lisner’s executors any portion of the cor¬ 
pus of the trust fund is contained, if at all, in the gen¬ 
eral residuary clause of the will. The amount of the 
corpus of the trust fund which, it is contended by 
the executors of Mr. Lisner ? s estate, might pass pur¬ 
suant to the residuary clause, is necessarily uncer¬ 
tain because: the testatrix has provided that under 
certain circumstances some of the specific dispositions 
of the corpus of her trust fund might lapse, which 
would increase the corpus in the hands of the trus¬ 
tees ; also dispositions of portions of the corpus of the 
trust fund might be changed in any way desired by 
Mr. Lisner pursuant to the power of appointment 
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given him, thereby making uncertain the amount of 
corpus in the hands of the trustees until the death 
of the life tenant himself; and further because the un¬ 
distributed income was, of course, not determinable 
until after the death of the life tenant. 

It would seem to require the clearest expression on 
the part of a testator that he intended certain proper¬ 
ty to vest immediately upon his death when as a mat¬ 
ter of fact the amount of said property could not be 
definitely ascertained until the death of the life tenant. 
Thus, in this case the testatrix by virtue of the cir¬ 
cumstances mentioned above must have been aware 
of the fact that whatever might pass pursuant to her 
residuary clause would at the time of her death be 
impossible of ascertainment and could not be ascer¬ 
tained until Mr. Lisner’s death. This is a clear in¬ 
dication that Mrs. Lisner did not intend any portion 
of the corpus to vest in her husband at the time of her 
own death. 

This exact situation has come before the courts 
numerous times. In Hale v. Hobson, supra, the court 
held the fact that the residue was unascertainable un¬ 
til the time for distribution arrived tended to show 
that it was the intention of the testator not only to 
postpone possession but also the acquisition of an 
absolute interest, until after the death of the life 
tenant. 

In Lermond v. Huyler, 121 Maine 54, 115 A. 546, 
the court said, in holding that the corpus of the trust 
fund did not vest until the death of the life tenants: 
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“If she had intended to vest her estate in the 
remaindermen at the date of her own decease, then 
the language of the last paragraph is contradic¬ 
tory of the language of the first, and describes 
1 what might be a different property. Just ivhat 
the property might be with possible improvements 
at the time of the decease of the last tenants could 
not be ascertainable until that time. The last 
paragraph, therefore, brings this case in close 
analog}’ to Hale v. Hobson, 167 Mass., page 399 
in which it is said, as one of the reasons for de¬ 
claiming a contingent remainder, ‘The fact that 
the residue is unascertainable until the time of 
distribution arrives tends to show the intention 
to postpone possession and also the acquisition of 
an absolute interest.’ ” (Italics supplied.) 

In Brown v. Potter. 114 Conn. 441, 159 A. 275, the 
court construed a trust consisting of the residue of 
the estate for the benefit of testator’s wife with full 
power to use, enjoy, control and dispose of the same 
in any manner except by will and upon her decease 
whatever may remain of said trust fund to his surviv¬ 
ing nephews and nieces. The court held that the wife 
took a life estate with a contingent remainder to the 
nephews and nieces. The court said: 

“We interpret the testamentary provisions as 
signifying an intention that the remainder should 
pass only to the nephews and nieces surviving at 
the termination of the life estate. The amount 
of property passing by the gift over could not be 
ascertained until the death of the ividoru, as it 
would consist only of so much as she failed to con¬ 
vert to herself in her lifetime. The language of 
the will convinces us that the remainder to which 
paragraph fourth relates is that existing at the 
death of the life tenant and that the testator’s 
purpose was that such remainder should pass only 
to the nephews and nieces surviving at that time.” 
(Italics supplied.) 
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In Denny v. Kettell, 135 Mass. 138, the trust pro¬ 
vided that the net income be paid to the wife of the 
testator for life and after her death to pay from 
corpus certain specific sums to various persons and 
societies, then to pay the net income from what was 
left to two and the survivor, and after the decease 
of such survivor to pay specific sums to Harvard 
University, and finally to pay over “all the residue 
of said trust fund in equal portions, to my surviving 
nephews and nieces.” The court said: 

“The question to what period survivorship is 
to relate must depend rather upon the apparent 
intention of the testator, in each case, than upon 
any rigid rule. Here were two separate life 
estates, preceding the time for distribution. The 
various legacies to persons from the principal of 
the fund were to be paid only in case the legatees 
named should survive the testator’s wife. The 
testator had in mind, in these clauses, a later 
period of survivorship than his own death. All 
the residue of said trust fund, which was finally 
to be divided , was what would be left after the 
end of both of the life estates, and after the pay¬ 
ment of all of the specific sums to the different 
persons and societies named. The residue was not 
ascertainable till the time came for its distribu¬ 
tion. ” (Italics supplied.) 


In First National Bank v. Somers, 106 Conn. 267, 
137 A. 737, the will provided that the rest and residue 
was to be held in trust for testator’s wife. If it con¬ 
sisted of less than $50,000.00, then upon her death it 
was to go to certain named beneficiaries. If it con¬ 
sisted of more than $50,000.00, then it was to go to 
certain named beneficiaries in proportionate shares. 
The residue was more than $50,000.00, and the ques- 
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tion arose whether it passed to the remaindermen 
upon the death of the testator or the death of the life 
tenant. In holding that the remainder did not vest 
upon the death of the testator, the court said: 

“It is clear that the testator intended para¬ 
graphs five and six and paragraphs seven and 
eight to be alternative, leaving the question as 
to which of the two groups should be operative 
dependent upon a condition—the amount of the 
residuary estate—which could be determined only 
at the termination of the life estate to his wife, 
created by the fourth paragraph. This is a plain 
indication that the testator did not intend these 
bequests to vest until the amount of the residuary 
estate at the death of the life tenant ivas deter¬ 
mined.'' (Italics supplied.) 


In re IrislTs Will, S9 Vt. 56, 94 A. 173, Ann. Cas. 
1917 C, 1154, the will directed that the income and in¬ 
terest from a trust fund be used as required for the 
support of testator’s mother for life and for defray¬ 
ing her funeral expenses. So much as remained was 
to go to testator’s lawful heirs. The question arose 
as to whom the unexpended balance should be dis¬ 
tributed, and the court held since the amount involved 
was unascertainable at the date of testator’s death 
and could not be determined until the death of the 
life tenant, that it should go to testator’s lawful heirs 
determined as of the date of the death of the life 
tenant. The court said: 

“But in determining who such ‘lawful heirs’ 
are, it is necessary to look at the time when the 
gifts over became vested, a question more or less 
discussed by counsel on both sides. Here the 
principal of the trust, as well as the income and 
interest arising therefrom, was to be used and 
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expended as needed and required for the proper 
and comfortable support of the testator’s mother 
for the full term and period of her natural life, 
and to defray the expenses of her funeral and 
burial. It was only so much of said sum with the 
accrued interest thereon as should he remaining 
at the termination of the trust.—and it might be 
much, or little , or none at all,—that teas given 
over in moieties. Futurity is annexed to the sub¬ 
stance of this gift, and consequently the vesting 
was suspended until the time when the bequest 
should take effect, and the bequest to the class 
‘my lawful heirs' is only in favor of those who at 
that time came within the description.*’ (Italics 
supplied.) 

In re Henry's Will, 99 Vt. 437, 134 A. 632, there was 
involved a trust to accumulate the income for five 
years after the death of the last survivor of three 
named persons; then to establish a charity, or if not 
deemed expedient by the trustees, then to testatrix's 
heirs. At the time provided the trustees determined 
that the establishment of the charity was inexpedient, 
and the question arose, of course, as to when the es¬ 
tate vested in the testatrix’s heirs. After recognizing 
the ordinary rule that heirs are to be determined as 
of the date of the death of the testator unless a con¬ 
trary intention is apparent from the will, the court 
said: 

“But in the Irish Will Case, supra, where the 
principal of the trust, as well as the income and 
interest arising therefrom, was to be used and 
expended as needed and required for the proper 
and comfortable support of the testator’s mother 
for the full term and period of her natural life, 
and to defray the expenses of her funeral and 
burial, it was held that futurity was annexed to 
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the substance of the gift, and consequently the 
vesting was suspended until the time when the 
bequest should take effect; because, as was said: 
‘It was only so much of said sum (the principal) 
with accrued interest thereon as should be re¬ 
maining at the termination of the trust—and it 
might be much, or little, or none at all—that was 
given over.’ It was the doubt and uncertainty 
which attached to the gift over in that case, as 
was pointed out In Re Robinson’s Est., supra 
(90 Vt. 328, 98 A. 826) that distinguished it from 
the other cases cited above, it is perfectly obvi¬ 
ous that the doubt and uncertainty that attaches 
to the gift over in the instant case is equally great. 
Whether the remaindermen received anything 
depended entirely upon the action of the trustees. 
Whether they decided to use the fund for a home 
or not—an event, the uncertainty of which cannot 
be questioned. The Irish Will Case is full author¬ 
ity for, and compels, the conclusion that futurity 
in the instant case was annexed to the substance 
of the gift over, and consequently the vesting 
thereof was suspended until the time when the 
bequest would take effect.” 

In Lewis v. Citizens’ National Bank, 95 Ky. 79, 23 S. 
W. 667, there was involved a trust fund to a father 
as trustee for the benefit of his three daughters with 
power to use the principal for his children, or any 
of them, equally or unequally. In considering it, the 
court said: 

“This is a power of appointment which can be 
exercised at any time during the lifetime of the 
life-tenant. The existence of this power does 
not destroy the limitation over to the remainder¬ 
men after the life estate, but the power may be 
so executed by the life-tenant under this power 
of apportionment as to substantially destroy the 
interest of any particular remainderman. The 
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existence of this power and the possibility of its 
exercise is inconsistent with the view that the 
deceased daughter took a vested remainder. From 
the very nature of the case, her holding was con¬ 
tingent.” 

Here the testatrix knew that the existence of the 
power of appointment and the other conditions men¬ 
tioned above necessarilv made uncertain the amount 
of the property ultimately to pass upon the death of 
her life tenant or, indeed, if there would be any to 
pass. She knew that these uncertainties could not be 
cleared up until her husband’s death. Under the 
analogy of the above cases and upon reason, it is plain 
that this testatrix, therefore, did not intend to vest in 
her husband at her own death this unascertainable 
amount, if any, of the corpus of the trust fund which 
became distributable only as a consequence of his own 
death. 

F. The next indication of the testatrix's intention 
is so striking that standing alone it would be sufficient 
to prove that the testatrix did not mean to vest any 
portion of the corpus of the trust fund in her husband 
at the time of her death, and when considered with all 
the other indications heretofore and hereinafter men¬ 
tioned makes such a conclusion inescapable. This is 
the fact that Mrs. Lisner by Item Eighteen of her 
will gave to her husband a power of appointment over 
the fund which the executors of Mr. Eisner’s estate 
now say she intended to vest in him immediately upon 
her death. That a testatrix would solemnly give a 
person a power of appointment over property which 
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had already vested in him is to ascribe to her the doing 
of a vain and foolish thing. The two are inconsistent. 
If a person has a higher and better title by virtue of 
a vested interest, he needs no power of appointment 
to will the property. It becomes a part of his estate 
and he may dispose of it by deed as well as by will. 
By including Item Twenty-three in Item Eighteen the 
testatrix has given to her husband a power of appoint¬ 
ment over the residue of the trust fund not theretofore 
specifically disposed of by her and remaining unchang¬ 
ed by him. This is conclusive of the testatrix's inten¬ 
tion. Desiring him to have power to dispose of such 
balance by will, she felt she must give him a power 
of appointment to do so. This is utterly inconsistent, 
so far as her intention is concerned, with having given 
him a vested interest in this residue as contended by 
the executors of Mr. Lisner’s estate. This situation 
has come before several courts and, of course, the de¬ 
cisions have pointed out that the existence of a power 
of appointment negatives an intent on the part of the 
testator to vest the property over which it is opera¬ 
tive in the donee of the power. 

In Tatham’s Estate, 250 Pa. 269, Ann. Cas. 1917 A, 
855, the material provisions of the codicil construed 
were: 

“And whereas in the XXII Article of my will, I 
have given to my wife a power of appointment by 
will in case she survives my sons or either of 
them and their issue, now I revoke so much of said 
XXII Article as confers such power of appoint¬ 
ment, and in lieu of what I have said upon that 
subject in my will, I declare niv will to be that 
my wife shall* have and I hereby give her, the ab- 
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solute power of appointment, by her will, over 
thirty thousand ($30,000) dollars of my estate. 
And as to the rest, residue and remainder of my 
estate, and as to the whole of it, in case my wife 
makes no such appointment, I give, devise and 
bequeath the same to my executors and trustees 
and the survivor and heirs of the survivor of 
them, as named in my will, in trust, to distribute 
the same—in case my sons are both dead, leaving 
at the time of the death of my wife no lawful issue 
surviving—to my own right heirs and distributees 
as provided by the intestate laws of the Common¬ 
wealth of Pennsvlvania.” 

The court said: 

“That class (right heirs and distributees) as 
then constituted, consisted of the widow and two 
sons. The auditing judge held, however, that the 
widow of the testator is excluded from that class 
by necessary implication. * # * 

“This suggestion is strengthened by the fact that 
the reference is only to ‘gifts of income.’ Nothing 
is said as to gifts of principal in this connection, 
and this omission would indicate that no gift of 
principal was intended. The auditing judge also 
held that the provisions in regard to the power 
of appointment showed a ‘clear and unequivocal 
intention’ to exclude the widow from the class of 
right heirs and distributees, by necessary impli¬ 
cation. The testator expressly limited the amount 
of money over which that power was to be exer¬ 
cised. And it is argued that he could not have 
intended to enlarge that power through the round 
about :method of a gift to ‘distributees’. The 
question is not free from difficulty, but after full 
consideration we feel impelled to agree with the 
conclusion that the testator did not intend to in¬ 
clude his widow as one of his right heirs and dis¬ 
tributees. We think it may fairly be inferred 
from the testator’s language, that he intended the 
gifts of income to be the only interest of his wife 
in the estate, and that he gave them to her instead 
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of a share in the principal, as one of his heirs 
and distributees.” (Italics supplied.) 

In the case of Johnson v. Stanton, 30 Conn. 297, the 
material portions of the will were: 

‘‘To pay over to my beloved wife, Sally Ann, 
during her natural life, the dividends, interest, 
profits or income of said trust fund as they may 
fall due and be payable, the same to be for her 
use and at her disposal; and upon her decease, 
to deliver and pay over all such stocks, securities, 
loans or investments, together with all dividends, 
interest, profit or income which may not have be¬ 
come due and payable at the time of the decease 
of my said wife, to my beloved father, Zachariah 
Huntington, if lie shall be then alive; but if he 
shall be dead at the decease of my said wife, then 
to deliver and pay over the same to such person 
or persons as my said father by his last will and 
testament shall designate and appoint. And I 
give and bequeath the whole principal of said trust 
fund, and the dividends, etc., not due and payable 
as last aforesaid upon the decease of my said 
wife, to my father, Zachariah Huntington, and his 
heirs and assigns forever, if he shall be then 
alive, but if he shall be dead at the decease of my 
said wife, I give and bequeath the same to such 
person or persons, and their heirs and assigns 
forever, as mv said father bv his last will and 
testament shall designate and appoint. # * * 

“I give and bequeath all the rest and residue 
of my estate, both real and personal, which 1 now 
possess or may hereafter acquire and own at my 
decease, to my beloved father Zachariah Hunting- 
ton, to him and his heirs and assigns forever.” 

The father died before the widow without exercising 
the power of appointment. The court held that the 
fund upon the decease of the widow did not pass under 
the residuary clause of the will. The court said: 
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“Zaehariah Huntington was also the residuary 
legatee under his son’s will, and the general words 
of this clause are undoubtedly comprehensive 
enough to include any interest in the fund not 
previously disposed of in the will. Was this 
clause intended to pass any contingent interest in 
this fund to his father? We think he did not in 
that clause contemplate this fund. The general 
words are used for the purpose of passing the 
property which he had not specifically devised. 
It is, of course, a question of intention to be gath¬ 
ered from the whole will, and such general words 
cannot be allowed materially to alter other express 
provisions of the will, introduced in respect to 
this fund when he had it under consideration. His 
will is very explicit and precise in respect to the 
disposition of this fund. He directs it to be held 
upon certain trusts and uses, and he expressly 
excludes any other. He then gives it to his father 
only in case of his surviving his widow, but gives 
him a power of appointment in the event of his 
not surviving her. But if the residuary clause 
should be held to be operative, these provisions 
would be wholly nugatory. The contingent inter¬ 
est, carefully specified, woidd immediately on th-e 
taking effect of the will, become a vested interest 
in Zachariah; and the power of appointment by 
will would be useless or nugatory as he would 
have the higher power of disposing of it in any 
manner that he pleased; and it might be taken for 
his debts. In other words, if he could be permit¬ 
ted to take the fund under the residuary clause, 
he would take it absolutely, only subject to the 
life estate of his son's widow in the income, where¬ 
as the precise terms in which only a contingent in¬ 
terest is given to\ him in it, with a power of ap¬ 
pointment by will, in the event of his not surviv¬ 
ing the widow, shows a clear intention in the tes¬ 
tator that he should not take it absolutely. The 
general words of the residuary clause are there¬ 
fore plainly repugnant to the special provisions 
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in respect to this fund. They appear to us there¬ 
fore as only intended to operate on other prop¬ 
erty.” (Italics supplied.) 

See Briden v. Hewlett, 39 Eng. Beprint 878, where 
there was a trust for decedent's mother for life and 
upon her death as she might appoint by will. If the 
mother died intestate, then the corpus was to go to 
those entitled under the statute of distributions. The 
life tenant died intestate, and the court in holding that 
the testator intended to exclude his life tenant, his 
mother, from the class of next of kin who would take 
under the statute of distributions, said “it is impos¬ 
sible to contend that this testator meant to give the 
property in question absolutely and entirely to his 
mother, because he gives it to her for life, with a pow¬ 
er of appointment.” 

See also Hollister v. Shaw, 46 Conn. 248, where the 
court considered the question, whether or not a donee 
had properly exercised a power of appointment. In 
its opinion the court used this language: 

“There is no expression in the will indicative of 
an intention to clothe her with the right to dis¬ 
pose of the principal otherwise than by the exer¬ 
cise of the special power; and the gift of this pow¬ 
er seems to suggest that the testator did not sup¬ 
pose that he had previously given her an absolute 
estate.” (Italics supplied.) 

G. The next indication of the intention of the tes¬ 
tatrix lies in the fact that nowhere did she employ any 
language indicating that she was aware of the incon¬ 
gruity which would arise had she meant to vest the 
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balance of the corpus of the trust fund in her husband, 
who had to be dead before it could be distributed to 
him, and that nowhere did she employ any language 
indicating that she intended her husband to have such 
a vested interest notwithstanding such incongruity. 
The absence of any such language shows plainly that 
the testatrix did not intend her husband to have a 
vested interest. She could easily have said so or, in¬ 
deed, she could readily have expressed her intention 
by stating in the residuary clause that the property 
was to go to Mr. Lisner or his heirs, devisees, legatees 
or assigns. But the absence of such language, which 
could so easily have been employed to make clear her 
intention, if otherwise, is entirely consistent with her 
actual intention, for it is plain that she had already 
given her husband all she meant him to have, that is, 
a life interest and a power to dispose of the balance of 
the corpus by his will. If she had intended him to have 
the right to deed it or assign it in his life time, it was 
unnecessary for her to give him the right to will it. 
Having expressly limited her husband’s interest in 
and title to the corpus of the trust fund, it is strain¬ 
ing her alleged intention beyond credulity to contend 
that she nevertheless intended her husband to have a 
vested interest in the corpus as of the date of her 
death, thus giving him absolute power of disposition. 

Some courts have even declined to construe wills in 
such wise as to bequeath to one who died a portion of 
the residue happening in consequence of his own death. 

See Crawford v. Mound Grove Cemetery Associa¬ 
tion, 218 Ill. 399, 75 N. E. 998, where the court said, 
quoting from an earlier case: 
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“Where legacies are given to several legatees, 
and the residue is bequeathed to the same legatees, 
it follows that the residue will not include a lapsed 
legacy to one of them. To hold, in such a case, that 
the testator intended the lapsed legacy to fall into 
the residuum, was said in Craighead vs. Given, 10 
Serg. & K. 351, to hold that the testator intended to 
bequeath to one who died a portion of the residue, 
happening in consequence of his own death— a con¬ 
struction which could never be supported." (Ital¬ 
ics supplied.) 

See also Belleville Barings Bank v. Aneshaensel, 
29S Ill. 292, 131 X. E. 6S2, where the court said: 

“* * * where the legacies are given to several 
legatees and the residue is bequeathed to the same 
legatees it follows that the residue will not include 
a lapsed legacy to one of them, because to so hold 
would be the equivalent of holding that the testa¬ 
tor intended to bequeath one who died a portion 
of the residue." (Italics supplied.) 

Other courts have declined to construe wills in such 
wise as to make a person a remainderman to his own 
life tenancy. In Walters v. Neafus, 136 Kv. 756,125 S. 
W. 167, a life estate was given to testator’s wife with 
the provision that if she terminated it by certain acts 
(as abandonment of the property or marriage) the re¬ 
mainder should go one-half to the wife and one-half to 
a sister. There was no provision, unless found in the 
residuary clause, which took care of the remainder if 
the wife died without otherwise terminating the life 
estate. The court held that the sister took a vested 
remainder in one-half, but as to the other half the court 
said : 

“Where, then, vested the other half? Not in Mrs. 
Cross (the widow). One can scarcely be a remain¬ 
derman to his oum life estate. * * * 
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“She (the wife) was the object of bounty being 
provided for * * • Knowing that after her death 
she could not enjoy, could not possibly be benefited 
by a devise to her to then take effect, it would 
he a strained construction to say that he neverthe¬ 
less so intended; * * (Italics supplied.) 

In Will of Ritchie , 190 Wis. 116, 208 X. W. 880 the 
will provided substantially as follows: 

I give her (the wife) the use of my stock in the 
Union Bridge Company as long as she remains my 
widow. And at her death or remarriage the bridge 
stock shall be divided as follows, to-wit: To W. 
R * * * 50 shares, to J. E * * * 50 shares, and 

to Mrs. E. Ritchie, my wife, I give her 68 shares 

* • * 


The court held that insofar as the will could be read 
as giving part of the bridge stock to the wife upon her 
own death, “the peculiar provision that though she be 
dead she was nevertheless to be given 6S shares of 
stock'' was ineffective and void and the said shares of 
bridge stock were intestate property. 

But even if it could be said that it is possible for a 
testator to name one person as his life tenant and re¬ 
mainderman also, this must be done in the clearest and 
plainest of language, so as to overcome the presump¬ 
tion necessarily occurring to the reasonable person that 
a testator did not intend his life tenant to receive that 
which become distributable only in consequence of his 
own death. Under such circumstances, in the absence 
of clear and unmistakable language, the contrary should 
be held to be the intention of the testator if reasonable 
from the remaining provisions of the will. Here it is 
plain the testatrix relied entirely upon one of two 
things to make her will operative without complication: 
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First, that her husband would predecease her; or, sec¬ 
ond, that having survived her, he would certainly not 
refuse to exercise the power of appointment given him 
in such wise as to dispose through his will of all the 
balance of the corpus of the trust fund not specifically 
disposed of by her, and that relying upon this she failed 
to make specific disposition of the balance of the cor¬ 
pus of the trust fund in the event her husband failed to 
exercise his power of appointment. 

She did state in Item Eighteen that in the event her 
husband failed to exercise his power of appointment, 
her residuary clause, Item Twenty-three, should “stand 
and be deemed of full force and effect” (R. 19). In 
other words, she said that until such time as Mr. Lisner 
failed to exercise his power of appointment, her residu¬ 
ary clause insofar as it concerns the corpus of the trust 
fund theretofore carved out of her estate existing at 
her death, should not stand and should have no force 
and effect. Of course, this could not be determined 
until Mr. Lisner died. By Mrs. Lisner s express lan¬ 
guage, her residuary clause then, insofar as it could 
possibly relate to the disposition of the balance of the 
corpus of the trust fund, became of force and effect 
only upon the death of Mr. Lisner. But at the time it 
so became effective, the residuary legatee named there¬ 
in was deceased, and no one is mentioned to take in his 
place and stead by way of substitution. It is submitted 
that it is impossible to contend that this residuary 
clause vested this property in Mr. Lisner as of the date 
of the testatrix's death, when she herself has expressly 
said that her residuary clause insofar as it is effective 
in this regard should not be deemed of full force and 
effect until such time as Mr. Lisner died. 
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If the testatrix had in mind vesting the balance of the 
corpus of this trust fund in her husband at the time of 
her death, it would have been a simple matter for her 
to have said so or to have employed in her residuary 
clause such conventional words as ‘‘or heirs, devisees 
or legatees.** This, and the absence of any indication 
that she realized her husband must be deceased at the 
time of the distribution of the balance of the corpus of 
the trust fund, lead inevitably to the conclusion that 
she relied implicitly upon his exercising the power of 
appointment, thus never giving rise to any such ques¬ 
tion as is now here presented. Under all the circum¬ 
stances and in view of the numerous indications of a 
contrary intention, it is submitted that this testatrix 
did not intend by the language she has employed to 
give to her husband as remainderman a vested interest 
in the balance of the corpus of the trust fund of which 
he was life tenant. 

m 

Inconsistency of result proves conclusion of lower 
court to be erroneous. 

A final consideration, which it is submitted makes 
it impossible for this will to be construed as done by the 
lower court, is the fact that Mr. Lisner expressly re¬ 
nounced any power of appointment whatsoever in re¬ 
spect to the property involved and prevented the re¬ 
siduary clause of his will from operating as an execu¬ 
tion of his power. If it be held that Mr. Lisner’s in¬ 
terest in this future estate vested in him upon Mrs. 
Lisner’s death, then the property will go to Mr. Lis¬ 
ner 's executors just as if he had permitted his residu¬ 
ary clause to operate as an exercise of his power of ap¬ 
pointment. But he has expressly said that his residu- 
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ary clause should not be considered as an exercise of 
his power of appointment and in effect that he did not 
want his executors to receive the balance of the corpus 
of this trust fund, and yet under the construction of 
the will by the lower court the property will go to Mr. 
Lisner's executors exactly as if this renunciation had 
not appeared in his will and particularly contrary to his 
desires. There is something wrong with a construction 
which leads to such result, and it would appear that 
this fact alone should be decisive in proving that the 
construction of the lower court was incorrect. 

Conclusion. 

i The duty of the courts is to construe, not to remake, 
wills. If the lower court’s construction of this will is 
upheld, it is (aside from ignoring the plain indications 
of the testatrix’s intent to the contrary) tantamount 
to inserting in the residuary clause of the will follow¬ 
ing the naming of the testatrix’s residuary legatee the 
words, “or his heirs, devisees, legatees or assigns.” 
This the testatrix could easily have done for herself. 
The absence of such a simple provision here or any¬ 
where else in the will indicates conclusivelv that this 
testatrix never intended her husband as her life tenant 
to receive a vested interest as remainderman in the 
balance of the corpus of the trust fund, which absolute 
interest would be inconsistent with the power of ap¬ 
pointment she conferred upon him. 

It is respectfully submitted, therefore, (1) that the 
i trustees took legal title to the corpus of the trust fund 
and continued to hold such title until the death of the 
: life tenant, and that the residuary legatee in the will, 
the life tenant, being necessarily deceased and the re¬ 
siduary clause naming no substitute to take in his place 
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and stead, the trustees hold the balance of the corpus 
and undistributed income upon a resulting trust for 
appellants, next of kin of the testatrix determined as 
of the time the resulting trust arose, that is, upon the 
death of the life tenant, Abraham Lisner; (2) that the 
testatrix did not intend to, and her will did not, give 
her husband a vested interest in the balance of the 
corpus of this trust fund and undistributed income, 
and accordingly there is nothing to militate against 
the conclusion that such fund and undistributed in¬ 
come should now be held upon a resulting trust for 
appellants; and accordingly (3) that the judgment of 
the lower court should be reversed and the trustees 
instructed to pay, transfer and turn over to appellants 
the balance of the corpus of the trust fund and undis¬ 
tributed income in the appropriate proportions. 

Respectfully submitted, 

WOODSON P. HOUGHTON, 

KAHL K. SPRIGGS, 

Attorneys for Appellants Caroline Watts 
Bontz, Anna Demarest, Jane Prather, 
Laura S. Anderson, James A. Waterbary 
and Charles W. Waterbury. 

JAMES E. McCABE, 

CHARLES T. BRANHAM, 

Attorneys for Appellant Grace L. Little, 
Ancillary Administratrix c. t. a . of the es¬ 
tate of John T. Graham, deceased. 

JAMES J. SLATTERY, 

Attorney for Appellant Louise Hart. 

Wade H. Ellis, 

Oh allen B. Ellis, 

Of Counsel. • 
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Grace L. Little, Ancillary Administratrix C. T. A. of 
the Estate of John T. Graham, Deceased, Caro¬ 
line Watts Boxtz, Anna Demarest, Louise Hart, 
Jane Prather, Laura S. Anderson, James A. 
Watf.rbury, and Charles W. Waterbury, Appel¬ 
lants , 

v. 

(/Loyd Heck Marvin, Leon Toerixer and Walter N. 
Tobriner, Executors under the Will of Abraham 
Lisner, Deceased, and National Metropolitan 
Bank of Washington and Leon Tobriner, Sur¬ 
viving Trustees under the Will of Laura Hart¬ 
mann Lisner, Deceased, Appellees. 


BRIEF FOR APPELLEES CLOYD HECK MARVIN, 
LEON TOBRINER AND WALTER N. TO¬ 
BRINER, EXECUTORS UNDER LAST WILL 
AND TESTAMENT OF ABRAHAM LISNER, 
DECEASED. 


STATEMENT OF CASE. 

Laura Hartmann Lisner, while domiciled in the Dis¬ 
trict of Columbia, died on the 26th day of March, 1937, 
leaving a last will and testament. The decedent left 
surviving her a husband, Abraham Lisner, and the 
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following blood relations: A nephew, John T. Graham, 
since deceased and represented by the appellant Grace 
L. Little, ancillary administratrix c. t. a., five grand¬ 
nieces, the appellants, Caroline Watts Bontz, Anna 
Demarest, Louise Hart, Jane Prather, Laura S. An¬ 
derson, and two grandnephews, the appellants, James 
A. Waterbury and Charles W. Waterbury. Her last 
will and testament (R. p. 13, et seq.) was admitted to 
probate in the lower court sitting as a Probate Court 
on the 11th day of May, 1937. For the convenience 
of this Court the provisions of her will are suummar- 
ized by items as follows: 

1. A direction to executors to pay debts and funeral 
expenses. 

2. A bequest of One thousand dollars ($1,000.00) for 
the perpetual care of testatrix’s burial plot. 

3. A bequest of a diamond wrist watch to a friend of 
decedent upon her survival, with a bequest over in the 
event of prior death and with a provision for lapse 
into the residue in the event that both the original and 
alternative legatee should predecease testatrix. 

4. Sixteen bequests of designated articles, prin¬ 
cipally jewelry, to friends of testatrix, including rela¬ 
tives of her husband. All of said bequests are made 
conditional upon the beneficiary surviving the testa¬ 
trix and provide that upon the prior death of any 
legatee the bequest is to lapse into the residue. 

5. A bequest of Twenty-five thousand dollars 
($25,000.00) to testatrix’s nephew, John Taggart 
Graham, in the event of survivorship, with a provision 
for lapse into the residue. 
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6. A bequest of Ten thousand dollars ($10,000.00) 
to a friend in the event of survivorship, with a provi¬ 
sion for lapse into the residue. 

7. A direction to executors to erect an appropriate 
tombstone at the grave of one of the testatrix’s de¬ 
ceased sisters, the expense thereof not to exceed Two 
thousand dollars ($2,000.00). 

8. A devise and bequest unto testatrix’s husband, 
Abraham Lisner, absolutely and in fee simple, of a 
summer home located in Springfield, New Hampshire, 
with the personal property contained therein. 

9. A bequest to testatrix's husband, Abraham Lis¬ 
ner, of the income arising from the sum of One Million 
Dollars ($1,000,000.00) during the term of his natural 
life. Testatrix herein directs that this sum be held in 
trust by her said husband, Leon Tobriner, William 
A. Rodenberg and the National Metropolitan Bank of 
Washington as trustees, with full discretionary pow¬ 
ers of management, and further directs that the said 
trust be given priority over all money legacies in the 
will other than the bequest in Item Two for the per¬ 
petual care of testatrix's burial lot, and further di¬ 
rects that any money legacies shall be proportionately 

abated if sufficient monev does not remain to satisfv 

• •> 

and pay them in full after creating the aforesaid trust 
fund. It is further provided that the trust fund should 
not be diminished by any payment of Federal or Es¬ 
tate Taxes, or costs of administration. 

Testatrix then herein provides that in the event her 
husband should predecease her or die after her, the 
corpus of the trust, together with any undistributed 
income therefrom should be distributed in accordance 
with the several legacies and bequests contained in the 
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succeeding and following items of the will, which are 
as follows: 

10. To a niece of her husband, the sum of Ten thou¬ 
sand dollars ($10,000.00). 

11. To the husband of a niece of her husband, the 
sum of Five Thousand Dollars ($5,000.00). 

12. To George \Y. White, named as an executor and 
trustee, the sum of five thousand dollars ($5,000.00) 
'in the event he should survive, and if he should have 
predeceased testatrix, then the legacy for him pro¬ 
vided shall revert to and become a part of her resid¬ 
uary estate. 

1 13. The sum of three thousand dollars ($3,000.00) 
to a friend, with a similar provision to that contained 
in the legacy to George W. White as to lapse. 

14. To a niece of her husband, the sum of five thou¬ 
sand dollars ($5,000.00), with a like provision as to 
lapse. 

15. To each of her five grandnieces and to each of 
her grandnephews the sum of three thousand dollars 
($3,000.00), and to a son adopted by the parents of her 
grandnephews, the sum of five hundred dollars 
($500.00). Said legacies to be payable upon each of 
said legatees respectively reaching the age of twenty- 
one vears. 

1G. To her chauffeur, five thousand dollars 
($5,000.00), on condition that he be in testatrix’s em¬ 
ploy at the time of her death; otherwise, a provision 
that the legacy lapse into the residue. 

17. To the Washington Home for Incurables the 
sum of two hundred thousand dollars ($200,000.00) 
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for a suitable addition in memory of a sister, provided 
that upon failure to erect and equip within two years 
after the funds should become available, the legacy 
lapse and revert to the residuary estate. 

18. Also upon the death of testatrix’s husband, a 
direction that the following additional legacies be 
paid out of the balance of the corpus and/or income 
of the trust created by Item Nine of the will, said 
legacies being embraced in Items numbered Nineteen 
to Twenty-three, both inclusive, subject, however, to 
the right of her husband bv his last will and testament 
to bequeath any, either, or all of the amounts set forth 
in Items Nineteen to Twenty-three, both inclusive, as 
he may wish and desire, in which event the legacy em¬ 
braced in the item or items thereof which shall or may 
be changed by a different appointment so authorized 
and made by testatrix’s husband shall be deemed of 
no effect, but in the absence of any such change and 
appointment by will by her said husband, “the follow¬ 
ing items nineteen to twenty-three, both inclusive , 
shall stand and be deemed of full force and effect .” 
(Italics supplied.) 

19. To the Henry and Annie Hurt Home for the 
Blind, two hundred thousand dollars ($*200,000), to be 
used for the erection of a suitable addition, and upon 
failure to erect or equip within two years, a provision 
for a reversion to the residue. 

20. To the Presbyterian Home for the Aged, fifty 
thousand dollars ($50,000.00), for a suitable addition, 
with the provision that upon failure to erect within two 
years after the funds should become available, the 
legacy lapse and revert to the residuary estate. 
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21. To the Washington Home for Foundlings, ten 
thousand dollars ($10,000.00), for the erection and 
equipment of a suitable addition, with the provision 
that upon failure to erect within two years after funds 
become available, the legacy should lapse into the 
residuarv estate. 

22. To the Washington Sanitarium Association, the 
sum of one hundred thousand dollars ($100,000.00), 
for the erection and equipment of a suitable building, 
with the provision that upon failure to erect and equip 
within two years after the funds become available, 
that the legacy shall lapse into the residue. 

23. The pertinent provisions of Item twenty-three 
of the will read as follows: 

“All the rest, residue and remainder of my 
property and estate, both real and personal, of 
whatever kind and wheresoever situate, of which 
l may die seized or possessed, or to which I may 
be entitled at the time of my death or over which 
I may have any power of testamentary disposi¬ 
tion, I give, devise and bequeath, absolutely and 
in fee simple, unto my husband, Abram Lisner, if 
he shall survive me * # V’ 

Then follows a provision that in the event of the 
prior death of her husband, all the rest, residue and 
remainder of testatrix's property as aforesaid is de¬ 
vised and bequeathed in equal shares to the following 
institutions: To the Central Dispensary and Emer¬ 
gency Hospital of the District of Columbia; the George 
Washington University Hospital of the District of 
Columbia; the Episcopal Eye, Ear and Throat Hos¬ 
pital in the District of Columbia, and to the Prisoners 
Relief Society, a corporation of the State of West 
Virginia. 
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24. Testatrix provides that if any legatee shall for 
any reason fail or be unable to accept any bequest or 
legacy provided for within one year after the same 
shall become available for distribution, the bequest 
or legacy should lapse and become a part of the res¬ 
idue of the estate. 

25. Provides for the barring of any beneficiary who 
resists probate or protests the validity of the will and 
from the benefits provided for said beneficiary and 
directs that the share of any beneficiary so contesting 
should revert to and become a part of the residuary 
estate. 

26. Provides that in tile event any devise or bequest 
should prove invalid or void, no other part of the 
will or other devise or bequest shall be invalidated. 

27. Appoints testatrix’s husband, Abraham Lisner, 
George W. "White, William A. Rodenberg and Leon 
Tobriner as executors and trustees under the will, 
with full discretionary powers, and requests that they 
be not required to given an official bond in a sum 
greater than three hundred thousand dollars $300,- 
000 . 00 ). 


Testatrix's husband, Abraham Lisner, renounced 
as executor and trustee. The remaining executors un¬ 
der decedent’s will on the 27th day of Juiy, 1937, trans¬ 
ferred to the remaining trustees nominated thereun¬ 
der a fund amounting to $1,000,000.00 in accordance 
with Item Nine thereof. 

The trustee Rodenberg died on the 10th day of Sep¬ 
tember, 1937, leaving as the surviving trustees the ap¬ 
pellees, National Metropolitan Bank of Washington 
and Leon Tobriner. 
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Testatrix's husband died on the 26th day of March, 
1938, leaving a last will and testament dated the 22nd 
day of April, 1937, and admitted to probate and record 
by the lower court holding Probate Court on the 4th 
day of May, 1938. The executors named therein, 
namely, Cloyd Heck Marvin, George W. White and 
Leon Tobriner, duly qualified. George \Y. White de¬ 
parted this life on the 27th day of October, 1938. By 
order of the Probate Court passed November S, 193S, 
Walter N. Tobriner was appointed, and thereafter 
qualified as coexecutor in the place and stead of Mr. 
White in accordance with the provisions of Item Nine 
of Abraham Lisner’s will. 

! The aforesaid surviving trustees under the will of 
Laura Hartmann Lisner filed their complaint in the 
lower court for the construction of the will of their 
decedent and instructions thereon, naming, among 
other defendants, the executors under the will of Abra¬ 
ham Lisner, and the sole next of kin of the decedent, 
Laura Hartmann Lisner, designated as appellants 
upon the record filed herein. 

! The sole question pertinent to this appeal upon 
which said surviving trustees sought instruction was 
as follows: Whether the amount of the corpus and 
accrued income thereon of the trust created by Item 
Nine of the last will of Laura Hartmann Lisner not 
specifically disposed of passes under the residuary 
provisions of Item Twenty-three and should be paid 
over to the executors of the estate of Abraham Lisner, 
or whether the same should pass to the next of kin of 
the testatrix as in case of intestacy. 

From the final judgment of the lower court instruct¬ 
ing the surviving trustees under the will of Laura 
Hartmann Lisner to pay over all of the corpus and 
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undistributed accumulations of income of the trust 
fund set up in Item Nine of the last will and testament 
of Laura Hartmann Lisner not specifically disposed of 
by certain other items therein to the appellees, Cloyd 
Heck Marvin, Leon Tobriner and Walter X. Tobriner, 
as executors of the will of Abraham Lisner (R. p. 42), 
the appellants prosecute this appeal. 


SUMMARY OF ARGUMENT. 

I. Wherever possible the Court should adopt a con¬ 
struction to prevent a total or partial intestacy. 

II. The intention of the testatrix, clearly expressed, 
was to vest that part of the corpus of the trust not 
specifically disposed of in her husband, Abraham Lis¬ 
ner. 

1. She made express provision for all of her next 
of kin and heirs at law. 

2. She clearly provided that the balance of cor¬ 
pus not expressly disposed of should be included 
in the residue of the estate. 

III. There is no repugnacy or inconsistency in limit¬ 
ing a remainder in fee to the life tenant. 

IV. The entire scheme of the will and the expressed 
dispositive directions of the testatrix must prevail over 
strained rules of construction. 
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ARGUMENT. 

I. Wherever Possible the Court Should Adopt a Con¬ 
struction to Prevent a Total or Partial Intestacy. 

Appellants rather ingeniously make use of the 
theory of a resulting trust for the purpose of giving 
them the specifically undisposed of corpus of the trust. 
They declare testatrix died fully testate. By thus 
coupling complete testacy with a resulting trust they 
seek to avoid the effect of the overwhelming weight of 
authority creating a presumption against intestacy. 
But a resulting trust is simply a mechanism by which 
equity attempts within its general frame work to ef¬ 
fectuate the intention of a settlor or to reach a just 
'result in the absence of expressed intention. The real 
question in this case is whether or not there was in 
the true sense a partial intestacy; in other words, 
whether the residuary clause carried the specifically 
undisposed of corpus of the trust. If, for example, a 
life estate had been created either in realty or in per¬ 
sonalty without the intervention of a trustee, the result 
which appellants seek would have to be worked out 
under the theory of partial intestacy. The mere fact 
that appellants concede testacy and claim the estate by 
wav of resulting trust does not alter the real nature 
of the situation. The question which this court must 
decide, however artfully appellants attempt to dis¬ 
guise it, is whether or not the residuary clause is broad 
enough to carry the residue of the trust corpus. Ap¬ 
pellant’s concession of complete testacy is in the 
nature of a “gift from the Greeks”. 

It is too well settled to require citation that the 
primary purpose in the construction of a will is to 
effectuate the intention of the testator, viewed in the 
light of the entire testamentary instrument and the 
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position of the testator at the time of the execution 
thereof. 

Wherever possible without doing violence to the 
wording of the instrument, a construction should be 
given a testamentary document to avoid an intestacy 
either in whole or in part. 

In Given v. Hilton, 95 U. S. 594, the Court says: 

“Xo presumption of an intent to die intestate 

as to any part of his property is allowable when 

the words of the testator's will mav fairlv carrv 

« « * 

the whole. Stehman et al. v. Stehman, 1 Watts 
466. The law prefers a construction which will 
prevent a partial intestacy to one that will permit 
it if such a construction mav reasonablv be given. 
* * * And certainly when, as in this case, the 
intent to make a complete disposition of all the 
testator’s property is manifest throughout his 
will, its provisions should be .go construed, if they 
reasonablv mav be, as to carrv into effect his gen- 
eral intent. 

We do not mean to be understood as asserting 
that an apparent general intent to make by his 
will a complete disposition of all the testator’s 
estate can control particular directions plainly to 
the contrary, or enlarge dispositions beyond their 
legitimate meaning. What we do assert is, such 
a general intent is of weight in determining what 
was intended by particular devises or bequests 
that may admit of enlarged or limited construc¬ 
tions.” 

The presumption is that when one makes a will his 
purpose is to dispose of his entire estate. 

In Snyder v. Baker, 5 Macke, 443, affirmed in Well- 
ford v. Snyder, 137 U. S. 521, it is said: 

“It is a recognized principle that when a man 
has undertaken to make a will, it is presumed that 
his purpose was to dispose of his entire estate.” 
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Again, in Galloway v. Galloway , 32 App. D. C. 76 
(190S), the same proposition is stated as follows: 

‘‘It is the duty of the court, where it can with 
consistency, to accord with the general rule that 
‘no presumption of an intent to die intestate as 
to any part of his property is allowable when the 
words of a testator's will may thoroughly carry 
the whole.' Given v. Hilton, 95 U. S. 53*1. The 
law frowns upon a construction of a will that ad¬ 
mits of a partial intestacy.” 

In Presbry v. Simpson, 53 App. D. C. 358, 290 Fed. 
333, the Court quotes from Kenaday v. Sinnott, 179 
U. S. 606, as follows: 

“That the intention of the testator, expressed 
in his will or clearly deductible therefrom, must 
prevail if consistent with the rules of law. And 
another familiar rule is that the law prefers a 
construction which will prevent a partial intestacy 
to one that will permit it, if such a construction 
may be reasonably given. And in principle this 
must be so when it is contended that the execu¬ 
tor takes merely for next of kin claiming as dis¬ 
tributees of an alleged undisposed of residue.” 

The Court, in Kennedy v. Alexander , 21 App. D. C. 
434, says the following: 

“Every testator in the making of his will is 
supposed to intend to dispose of his entire estate, 
and the presumption is against his intention to 
die intestate as to any part of it, unless such in¬ 
tention is plainly expressed or necessarily im¬ 
plied.” 

In the light of the presumption against intestacy, a 
residuary clause should receive the broadest possible 
construction. The latest expression of this Court in 
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respect to residuary clauses is found in Proctor et al. 
v. American Security d‘ Trust Co.. Executor, et al., 69 
App. I). C. 70; 9S Fed. (2) 599. The Court, through 
Justice Vinson, states: 

“From the earliest decisions, as we read them, 
the ‘rest, residue and remainder’ of an estate 
meant all property not expressly disposed of by 
the will. After subtracting the costs of adminis¬ 
tration, debts, specific devises and legacies from 
the entire estate then existing, that which remains 
is the ‘rest, residue and remainder’.” 

The Court in the above case quotes from Stanley v. 
Stanley , 108 Conn. 100 (1928), as follows; 

‘‘The residue is that portion of an estate that 
remains after the payment of debts, legacies and 
administration charges. Into it and forming a 
part of it must go all legacies which are void or 
have lapsed or become impossible of full settle¬ 
ment and also the income and accretions of the 
estate which arc undisposed of. The residue in¬ 
cludes every part of the estate not otherwise dis¬ 
posed of by the will.” 

The Court is also directed to the provisions of Title 
29. Section So. of the Code of Law for the District of 
Columbia, reading in part as follows: 

‘‘Unless a contrary intention appear by the 
will, such property as shall be comprised in any 
devise or bequest in such will which shall fail or 
be void or otherwise incapable of taking effect 
shall be deemed included in the residuary devise 
or bequest, if any, contained in such will.” 

In Anthony v. Van ValJcenbergh, 131 N. Y. Supp. 
599, 601, it is said: 
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“A general residuary clause is created to catch 
what drops and to pass title to what is not other¬ 
wise disposed of, and it is only under the most ex¬ 
ceptional circumstances when a contrary intent is 
manifest that it does not perform its functions.” 

It is said in 69 Corpus Juris, at page 416, and sup¬ 
ported by abundant authority in the footnotes: 

“Indeed, it is a general rule always to construe 
a residuary clause so as to prevent an intestacy as 
regards any part of the testator’s estate unless 
there is an apparent intention to the contrary. 
Consequently, where the will contains a general 
residuary clause, in order to exclude a particular 
property belonging to the testator, and not other¬ 
wise disposed of, a plain and unequivocable in¬ 
tention on the part of the testator to exclude that 
property from the operation of the clause must 
be manifested. Likewise, it has frequently been 
held that in the construction of an ambiguous 
residuary clause the Courts will lean toward a 
broad rather than a narrow construction in order 
to avoid a partial intestacy.” 

See: 


In Re Fuller's Estate, 225 Pa. 626, (Sup. Ct. Pa. 
1909.) 


In Lamm v. Lamm, 131 X. V. 234, 30 X. E. 134, the 
Court says: 

‘‘Where the language of the residuary clause 
is ambiguous, the leaning of the Courts is in favor 
of a broad rather than a restricted construction. 
It prevents intestacy, which it is reasonable to 
suppose testators do not contemplate, and, if the 
mind is left in doubt upon the whole will as to 
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the actual testamentary intention, a broad rather 
than a strict construction seems more likely to 
meet the testamentary purpose, because such a 
clause is usually inserted to provide for contin¬ 
gencies or lapses and to cover whatever is left 
after satisfying specific and special purposes of a 
testator manifested in the other clauses of a will.” 

The following statement appears in 2 Red field on 
Wills, page 110: 

‘‘The courts have for a long time been inclined 
to favor decidedly against adopting any construc¬ 
tion of wills which would result in partial in- 
testacv, unless absolutelv forced upon them. This 
has been partly as a rule of policy perhaps, but 

mainlv as one calculated to carrv into effect the 
• • 

presumed intention of the testator, for the fact 
of making the will raises a very strong presump¬ 
tion against any expectation or desire on the part 
of the testator of leaving any portion of his estate 
beyond the operation of his will. Hence, where 
a general residuary bequest was accompanied 
with expressions affording a more limited con¬ 
struction and pointed only to a particular sur¬ 
plus beyond the property specifically mentioned, 
it was nevertheless held to pass the residuum of 
his property at the time of his decease, as well 
that which he held at the date of his will as that 
afterwards acquired. Lord Eldon here said that 
was the general rule in regard to residuary be¬ 
quests to avoid partial intestacy, and that it re¬ 
quired very special words to confine a residuary 
bequest to the property belonging to the testator 
at the date of his will.” 

Yovng v. Norris Peters Company, 27 App. D. C- 140, 
was an ejectment proceeding. The will in question 
provided, among other things, as follows: 
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“1 give, will, bequeath and devise to my brother, 
John M. Young, that certain piece or parcel of 
land known and designated as No. 456 Pennsyl¬ 
vania Avenue, Northwest, in the Citv of Washing- 
ton, District of Columbia, together with the im¬ 
provements thereon or appertaining to said piece 
or parcel of land. * * ' I give, will, bequeath 
and devise to my said brother, John M. Young, 
all of the personal property of which I may die 
seized and possessed, as well also of any other 
property or properties not otherwise willed and 
devised as hereinbefore set forth.” 

There was some question, in view of the law at the 
time, whether the devise of the Pennsylvania Avenue 
property without words indicating a fee, passed an 
absolute estate or only a life estate, but the Court held 
this was immaterial in view of the residuary clause, 
saying as follows: 

“By the terms of this residuary clause the tes¬ 
tator gives, wills, bequeaths and devises to his 
brother, John M. Young, all of the personal prop¬ 
erty of which he died ‘seized and possessed, as 
well, also, as any other property or properties not 
otherwise willed and devised as hereinbefore set 
forth.’ 

“If the fee did not pass by the preceding devise, 
it was clearly not otherwise willed or devised, and 
hence vested in John M. Young by virtue of this 
residuary clause. Courts as a general rule will 
always construe a residuary clause so as to pre¬ 
vent the intestacy as regards any part of the tes¬ 
tator’s estate, unless there is an apparent inten¬ 
tion to the contrary. Reid v. Walbaeh, 75 Md. 205, 
217, 23 Atl. 472; Dulany v. Middleton, 72 Md. 67, 
76, 19 Atl. 146: Barnum v. Barnum, 42 Md. 251, 
311.” 
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II. The Intention of the Testatrix, Clearly Expressed, 
was to Vest That Part of the Corpus of the Trust, 
not Specifically Disposed of, in Her Husband, 
Abraham Lisner. 

The residuary clause, being Item Twenty-three of 
the will, reads, as far as germane to this issue, as 
follows: 

“All of the rest, residue and remainder of my 
property and estate, both real and personal, of 
whatever kind and wheresoever situate, of which 
I may die seized or possessed or to which I may 
be entitled at the time of my death, or over which 
I may have any power of testamentary disposi¬ 
tion, I give, devise and bequeath absolutely and 
in fee simple, unto my husband, Abram Lisner, 
if he shall survive me * * V’ 

It must be presumed that the testatrix at the time 
of executing her will knew and realized that the spe¬ 
cific pecuniary bequests provided upon the termination 
of the trust could not exhaust the corpus thereof. A 
matter of simple addition was all that was necessary 
to inform her of that fact. She provided for that con¬ 
tingency by setting up an extremely broad residuary 
clause in favor of her husband. Certainly, it would do 
violence to reason to suppose that knowing that fact, 
having gone to the trouble of making a will, having 
remembered each and every one of her heirs at law 
and next of kin by stipulated amounts, and having 
benefited many of her friends by handsome legacies, 
she could have intended or desired or expected to have 
made no testamentary disposition of the large sum 
here involved. That it unquestionably was her inten¬ 
tion to include the corpus not specifically disposed of 
in her residuary estate and that it should be so held 
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by this Court within the letter and spirit of the in¬ 
strument before it, is evidenced by the following: 

1. She made express provision for all of her heirs 
at law and next of kin. 

* 2. She clearly provided that the balance of corpus 
not expressly disposed of should be included in the 
residue of the estate. 

These propositions will now be developed in the or¬ 
der stated: 

1. She made express provision for all of her heirs at 

law and next of kin. 

The intention of the testatrix that the residue of her 
estate, including the unexhausted corpus of the trust 
fund in question, should go to her husband and not as 
in the case of intestacy, is further emphasized by the 
fact that she remembered in her will each and every one 
of those who were her heirs at law and next of kin. 
She had evidenced by the bequest to each of then ? that 
*he did not intend to give them more than the a)nount 
express Jy bequeathed. 

In Brown v. Wells, 45 App. D. C. 428, where a ques¬ 
tion similar to that arising in this case was before 
the Court, we find the following quotation: 

“Again turning to the provisions of this will 
we find that the testator evidently had very care¬ 
fully considered the relative claims upon him of 
those whom he desired to remember. Each of the 
heirs at law and relatives mentioned in the bill 
was the recipient of his bounty—none was for¬ 
gotten.” 

The Court therein held that a residuary legatee, 
who was also a life tenant, was entitled, against the 
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heir. The case will be more fully discussed in a later 
section hereof. 

In Galloway v. Galloway , 32 App. D. C. 76, the tes¬ 
tatrix devised a certain piece of real estate to her 
daughter in fee simple and all of her household furni¬ 
ture, clothing and personal effects. She bequeathed 
the sum of $5.00 to each of her two sons. Prior to the 
death of testatrix the real estate was sold by her, and 
at her death the daughter claimed the proceeds against 
the sons’ contention that their mother had died inte¬ 
state, and that they were entitled to their shares by 
descent. 

The Court in holding that the daughter was entitled 
to the entire estate, other than the small pecuniary 
legacies to the sons, spoke as follows *. 

“It will be observed that the testatrix recog¬ 
nizes all her direct heirs in the will. She first ex¬ 
presses her wish as to her two sons by a direct 
specific bequest to each of the sum of $5. She 
then proceeds to devise the remainder of her es¬ 
tate to her daughter, her only remaining child. 
We think the manner in which the express limi¬ 
tation has been placed upon the amount which 
she wished to bequeath to each of her sons is in¬ 
consistent with any intention on her part that any 
portion of the balance of the estate should de¬ 
scend to the sons. The terms of the will are 
equally inconsistent with an intention on the part 
of the testatrix to leave any portion of her es¬ 
tate to descend under the intestate laws.” 
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2. She clearly provided that the balance of corpus not 
expressly disposed of should be included in the 
residue of the estate. 

in item IS testatrix provides in language susceptible 
of no misunderstanding, that in the event her husband 
does not exercise the power of appointment given him 
over Items 19 to 23 both inclusive, then the “follow¬ 
ing Items Nineteen (19) to Twenty-three (23) hereof, 
both inclusive shall stand and be deemed of full force 
and effect.” (r. p. 19) Item 23 is, of course, the resid¬ 
uary clause in favor of Abraham Lisner. 

If language means anything, no clearer expression 
of testamentary intention could be made. Therefore 
unless there is some rule of law that makes the execu¬ 
tion of that intention impossible, the duty of the Court 
is imperative to construe the will to carry out this 
positive and unambiguous disposition of testatrix. 
As is pointed out in Evans v. Ockershausen , 69 App. D. 
0. 2S5, 292, where one part of the instrument clearly 
bestows an interest, a mere doubt raised by another 
part is insufficient to defeat the interest given. The 
other part, to have that effect, must be equally as clear 
and decisive. It is submitted that no other part of 
the will tends even to cloud this unequivocal expres¬ 
sion of intention and that no rule of law prevents its 
full effectuation. 

III. There is no Repugnancy or Inconsistency in Limit¬ 
ing a Remainder in Fee to the Life Tenant. 

It is argued that the fact that testatrix made her 
husband the beneficiary of a life estate would operate 
to defeat or cloud the intention to make his estate the 
1 recipient of the remainder in the same property. The 


* 
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foregoing portions of this brief have been devoted to 
a demonstration that such was the intention of testa¬ 
trix. The following authorities hold that as a matter 
of law there is nothing to prevent the execution of 
such intention and that there is nothing repugnant in 
law to a testatrix so providing: 

Brown v. Wells, 45 App. D. C. 428 (1916) (opinion 
by Mr. .Justice Robb), involved a bill in equity for 
the construction of a will, and to remove a cloud on 
title created bv the convevance of a fee bv one who it 
was alleged took only life estate under the will. 

A. G. Wells died in 1901, leaving as heirs at law and 
next of kin a brother, C. 0. Wells, since deceased, a 
niece, Cecelia Hurxthal, the appellee, C. L. Wells, son 
of the deceased brother, Carrie H. Archibald, a great 
niece, daughter of Cecelia, and Virginia Archibald, a 
great, great niece, daughter of Carrie H. Archibald. 
By Clause One the testator directed the payment of 
his debts. By Clause Two he left his nephew, C. L. 
Wells, $1,000.00; by Clause Three $500.00 was left to 
his brother, C. C. Wells. Clause Four read as fol¬ 
lows : 


“I give, devise and bequeath to my niece, Ce¬ 
celia Hurxthal of Chicago, Illinois, the rents and 
profits of my two houses, Xo. 4S9 and 491 on G 
Street, S. W., Washington, D. C. during her nat¬ 
ural life and hereby nominate and appoint Wm. 
B. Yoder of the City of Wash., D. C as trustee 
to take possession and full charge of said prop¬ 
erty, rent the same, collect the rents, make all 
necessary repairs as in his judgment may be 
deemed best, pay all taxes and other lawful ex¬ 
penses, and remit the balance of the rent, less ten 
per cent commission on the gross amount, to said 
Cecelia Hurxthal.” 


By Clause Five he gave to his great niece, Carrie 
Archibald, $2,000.00, and by Clause Six, $400.00 to 
his great, great niece, Virginia Archibald. Clause 
Nine reads as follows: 

“After the foregoing shall have been fullv car- 
ried out and settled, I devise and bequeath the 
residue of my estate, real, personal or mixed, 
wherever the same may be found, and which I 
mav die seized of, unto mv niece. Cecelia Hurx- 
thal of Chicago, Illinois, named as the beneficiary 
in item 4 hereof.” 

1 Cecelia Hurxthal, and Wm. B. Yoder, as trustee, 
conveyed the fee to one Fitzmaurice, who conveyed to 
the appellant. The bill alleged that the conveyance 
constituted a cloud on title of plaintiff and prayed 
that the deed to Fitzmaurice and appellant be de¬ 
clared to vest nothing more in them than an interest 
or estate for the life of Cecelia Hurxthal. The Court 
in holding that the conveyance in question transferred 
the fee, spoke as follows: 

“What, therefore, was the intent of the test¬ 
ator, as gathered from the language employed in 
the will itself? Did he intend to vest in his niece 
nothing more than a life estate in this real estate 
and die intestate as to the reversion, or did he 
intend by Clause 4 to vest in her at least a life 
estate and by the residuary clause the remainder 
in fee, providing that could be done consistently 
with the carrying out of the other provisions of 
the will? By adopting the latter view, full force 
and effect will be given to the actual language 
used in the will, and as well to the rule that where 
a testator makes a general devise of his real es¬ 
tate by a residuary clause it will be presumed 
that he intended to dispose of such property to 
the full extent of his capacity. Galloway v. 
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Galloway, 32 App. D. C. 77. Taylor v. Leesnitzer, 
37 App. T). C. 356: and English v. Cooper, 183 
Ill. 203, 55 X. E. 687.” 


“ Again , turning to the provisions of this will 
we find that the testator evidently had very care¬ 
fully considered the relative claims upon him of 
those whom he desired to remember. Each of 
the heirs at law and relatives mentioned in the 
bill was the recipient of his bounty,—none was 
forgotten. He left twice as much to the appellee 
as to his direct heir, the appellee’s father, as he 
had a right to do. By Clause 4. for reasons satis¬ 
factory to him, he insured to his niece, Cecelia 
Hurxthal, a life interest in the only real estate 
which, so far as appears, he owned. To her 
daughter, his great-niece, he left twice as much as 
to his nephew, the appellee, and to her grand¬ 
daughter, his great-great niece, he left a sub¬ 
stantial sum. It therefore is apparent that this 
niece, her child, and grandchild , were the special 
objects of his solicitude and bounty. In his resid¬ 
uary clause he employed language which, if ac¬ 
corded its natural and ordinary signification, 
gathered everything remaining after the carry¬ 
ing out of the other provisions of the will, and 
left nothing to descend under the intestate laws. 
While he was an old man, it hardly will be con¬ 
tended that at the time of the execution of his will 
he knew to a certainty how much of his property 
would be required to see him through. Neither 
could he tell with absolute certainty what would 
be the condition of his estate at the time of his 
decease. He did know, however, that he had 
made certain specific bequests, and those he 
washed “fully carried out and settled”. After 
that, he provided in plain and unambiguous lan¬ 
guage that all his estate, real, personal or mixed, 
wherever the same might be found, should go to 
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his niece. To the others he made specific be¬ 
quests; to her he gave everything remaining. She, 
and she alone, was his residuary legatee. In our 
view, the provisions of this will are not only con¬ 
sistent with an intent on the part of the testator 
to dispose of his entire estate, but inconsistent 
with a contrary intent. Plainly, therefore, it is 
our duty to give full force and effect to what we 
conceive to have been the intent of the testator, 
as gathered from the instrument before us." 
(Italics supplied.) 

Manning v. Lindsley, 65 X. J. Eq. 106; 55 Atl. 1043 
(1903) was a case involving a bill for accounting and 
instruction by husband’s administrator c.t.a. against 
the executor of his wife. Item Four of the will pro¬ 
vided : 


“I give and bequeath to my wife aforesaid the 
sum of $15,000.00 during her natural life, with 
the privilege of selecting that amount from any 
securities held by me at my decease, at the par 
value of the same." 

i One Emma Harrison was then given a sum of 
money, with the privilege of second choice out of the 
Securities and there followed a number of pecuniary 
bequests. 

Item Nine of the will provided as follows: 

"The residue and remainder of my estate I 
give and bequeath to my wife aforesaid, but if at 
my decease there shall not be sufficient property 
together with the proceeds of sale of any and 
all real estate not otherwise disposed of by this 
my last will, to pay all the foregoing bequests, 
then and in that case I order the bequests to my 
wife and Emma L. Harrison to be paid first and 
the residue and remainder to be divided pro rata 
according to the several bequests made.” 
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Plaintiff claimed that the remainder interest in the 
$15,000.00 in which the wife had a life estate, did not 
pass to the wife under the residuary clause, and that 
therefore the husband died intestate of the same. 

Held: 

“The ninth item disposed of the ‘residue and 

remainder’ of the testator's estate, and these 

words in their ordinary natural import, include 

the interest in the $15,000.00 undisposed of by the 

fourth clause. Had this ‘residue and remainder’ 

been given to any person other than the wife, 

no possible question could have been raised as 

to the residuary legatee being entitled to the 

same after the wife’s death. The mere fact that 

the residuary legatee is also the legatee for life 

is not of itself sufficient to restrict the ordinarv 

% 

operation of the words. Xor in the form of the 
bequest to the wife for life is there anything to 
exclude the operation of the residuary bequest. 
In Clark’s Executors v. Richards, 21 X. J. Eq. 
361, it was held that a gift of an interest in a 
bond and mortgage and of dividends on stock 
to testator’s daughter, being bequests which were 
construed to be bequests for life, with a provi¬ 
sion for using the principal for her support if 
necessary, would not have the effect of restricting 
the operation of a general residuary clause, which 
divided the principal between the life tenant and 
another as residuary legatees. Both the life es¬ 
tate and residuary legacies were held to be opera¬ 
tive. This is also the rule of construction ap¬ 
plied where there is a devise for life of real es¬ 
tate and a subsequent residuary devise in fee to 
the tenant for life, either alone or in connection 
with others; and in such case the mere fact that 
there was a prior devise to the tenant for life 
does not, by implication or construction, restrict 
the full operation of the residuary devise. 2 Jar¬ 
man on Wills 649; Williams v. Goodtitle, 10 B. & 
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C. 893. Kidout v. Payne, 3 Atk. 486, 493. A 
fortiori this must be the rule in bequests of per- 
i sonalty; and this is the conclusion reached in 
other courts in such bequests. Read v. Payne, 
1 3 Call. 225, 2 Am. Dec. 550. Even had the be¬ 
quest for life been made in such terms as to show 
a clear intention that the tenant for life should 
not herself have the corpus or have anything but 
tlie interest, then as Chief Justice Beasley points 
' out in Clark’s Executors v. Richards, 21 X. J. 
Eq. 363, the residuary gift to the tenant for life 
must be held to take effect by giving to the life 
tenant the power to dispose of the corpus by will. 
1 That has been done in this case and the defendant 
claims under the will of the life tenant.” 

“Complainant has no claims to this fund in 
question, and the demurrer must be sustained.” 

In Doris v. Callahan . 78 Me. 313, 5 Atlantic 73 (Sup. 
Jud. Ct. Me. 1886), testator devised certain premises 
to his wife for and during her natural life, and by the 
next clause of his will gave, devised and bequeathed to 
her all the rest, residue and remainder of his estate. 

The defendant contended that the intention of the 
testator was clear, and that the general residuary 
clause was intended for nothing more than a disposi¬ 
tion of those portions of the estate which had not al¬ 
ready been disposed of. After stating certain well 
known principles of construction, the Court, in hold¬ 
ing that the residuary clause passed the remainder in 
the real estate to the wife, went on to speak as fol¬ 
lows : 


“If we view the will before us in the light of 
these principles, we shall find that there are no 
legatees named other than the wife; and if it be 
construed as giving the wife only a life-estate, as 
appears by the third clause to have been at first 
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indicated, then we do not give that force and effect 
to the succeeding residuarv clause which, bv its 
language and position, it is entitled to. Nor are 
there any persons named or designated as de¬ 
visees of the remainder if only a life-interest is 
to be carved out of the testator's estate. Such a 
construction would not only be contrary to the 
express language of the residuary clause, and 
would uphold only a po’ tion instead of the whole 
will, but would result in partial intestacy,—a re¬ 
sult which courts in this country and in England 
have for a long time sought to avoid unless abso¬ 
lutely forced upon them. 

“ * * * Therefore it is constantly held that a 
residuary devise, in the ordinary terms, carries 
with it, not only the property of the testator in 
which no interest is devised or bequeathed in 
other portions of the will, but also all reversion¬ 
ary as well as contingent interests in property 
which are not otherwise disposed of by him. Hay¬ 
den v. Stoughton, 5 Pick. 528; Egerton v. Massev, 
3 0. B. (N. S.) (91 E. C. L.) 338.” 

In Botch v. Botch, 173 Mass. 125, 53 X. E. 268, 
(Sup Jud. Ct. Mass. 1899), the will directed the 
investment of a sum of money for a daughter of tes¬ 
tator during her life, and at her death without issue 
it was to be paid to testator’s heirs as part of his 
residuarv estate. The residuarv estate was divided 
into five equal shares for the benefit of each of tes¬ 
tator’s five children, the share of the daughters being 
given to trustees, who were to pay the income thereof 
to the respective daughters during life and at the 
death of the daughter without issue, her share was 
to go to testator’s heir at law. Another clause of 
the will provided that the cestui’s trustent should 
not exercise any power over their respective interests 
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and should take only for life or for years, as the case 
might be, with remainder to their or to the testator’s 
heirs. 

Held: That on the death without issue of the daugh¬ 
ter after the death of one of the sons without issue, 
one-fifth of the fund invested for her went to the 
daughter's executrix since the remainders were to 
the persons who were testator's heirs at law at his 
death. 

In rr SI iunocai/. 194 Mich. 245, 160 X. W. 595, the 
Court makes the following statement: 

“There is nothing inconsistent or repugnant 
in a devise of a life estate with a remainder to 
the life tenant, and such a remainder may be 
a vested one; and the fact that it can never come 
into the actual possession of the remainderman 
should not prevent its being so construed.’ ” 40 
Cvc. 1668. 

“ ‘The fact that the devisee of the particular 
estate is one of several persons who, at the death 
of the testator, answer the description of heirs 
or next of kjn. does not prevent the application 
of the rule. He would take jointly with the others 
a vested remainder’.” 24 Am. & Eng. Enc. Law, 
2d ed. 394. 

“The fact that a life tenant can never come 
into the remainder does not change the time when 
title to the remainder vests. Cushman v. Arnold, 
185 Mass. 165, 70 X. E. 43. In case of a devise 
for life with remainder over to testator’s heirs, 
which includes the life tenant, the fact that tes¬ 
tator knew the life tenant would be dead when the 
time for division, possession, and enjoyment of 
the remainder arrived would not justify the court 
in changing the terms of the -will, and each of 
the devisees seised of a vested remainder might 
devise, convey, or otherwise dispose of his or her 
interest, unless restricted by the plain terms of 
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the will. Robinson v. Mitchell. 99 Md. 50, 57 Atl. 
625.” 

That the residuary clause passes the unexhausted 
corpus of a trust fund to a residuary legatee, who was 
also the life tenant, is adjudicated in re Jones, 148 
X. V. Supp. 352, where testator created a trust of 
$100,000 for life to the testator’s wife and the re¬ 
mainder to a hospital, providing, however, that if at 
the death of the wife there should be an indebtedness 
from the hospital to his estate, such indebtedness 
should be deducted from the $100,000.00 before paying 
it over to the hospital. An indebtedness existed in the 
sum of $31,000.00. In the item of the will setting up 
the trust fund he provided that if the hospital failed 
to take, the remainder should go to his children. The 
general residuary clause provided that his wife and 
children should take in certain proportions. The Court 
held that the undisposed portion of the $100,000.00 
trust fund, being $31,000.00, the amount of the in¬ 
debtedness of the hospital, should pass under the resid¬ 
uary clause, as to which testator’s wife, the life ten¬ 
ant, was a legatee, together with the two children. The 
Court said: 

“Likewise, in paragraph 7 of the will I find 
nothing which takes the indebtedness of the hos¬ 
pital out of the operation of the residuary clause. 
The testator created a trust fund for the benefit 
of his wife during her life. The remainder is 
bequeathed to the New York Red Cross Hospital, 
provided that, if there should be owing any in¬ 
debtedness to his estate by the legatee at the time 
of his wife’s death, such indebtedness should first 
be deducted from the legacy. The testator also 
provided, in the event of the lapse of the legacy 
in favor of the hospital, the testator’s children 
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' should take. Whether the children take or 
whether the hospital takes, the indebtedness is a 
part of the residuary estate because undisposed 
of elsewhere. The only difference that arises 
under the will is that, if the hospital shall take, 
it is on condition that it concurrently pay what¬ 
ever indebtedness it owes to testator’s estate. 
Whether or not the hospital take, the residuary 
estate could collect the indebtedness. The con¬ 
cluding language (a limitation upon the prede¬ 
cease of the wife) of paragraph 7 is not a disposi¬ 
tion of, and does not affect, the indebtedness, 
which as above stated, is a part of the residue. 
The express exclusion of the wife’s participation 
in the principal of the $100,000.00 trust fund can¬ 
not be taken to be a manifestation of the testator 
to exclude her from the proceeds of the indebted¬ 
ness. 

“In short, I find nothing in the will sufficient to 
limit the ordinary operation of residuary gifts.” 
(Italics supplied.) 

In Cushman v. Arnold, 185 Mass. 165, 70 N. E. 43, 
(Sup. Jud. Ct. Mass. 1904), testatrix left a residuary 
clause in favor of her mother, who predeceased her. 
The will then provided that residue was to be divided 
among a number of legatees in proportion to the 
amount of specific pecuniary legacies given them. 
Sarah Ferris was given a house and land for life. 
She is now dead and the question raised is whether 
the proceeds derived from a conversion of the house 
dud land into money is to be distributed and appor¬ 
tioned as of the day of the death of testatrix or that 
of the death of the life tenant. The life tenant was 
one of the named legatees. 

“Nothing is shown in the case to take it out 
of the ordinary rule that remainder after a life 
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estate must be held to have vested at the death 
of the testatrix unless from the terms of the will 
it was clearly her intention that it should not vest, 
except upon the happening of the event on which 
final distribution is to be made. (Citing cases.) 
Not only was a life estate given to her, but the 
life tenant was also made one of the legatees in 
the will, and is within the class among whom the 
residue of the entire estate is to be divided. This 
clause of the will is in legal effect, the same as if 
each legatee had been again named, and his or 
her proportionate share of the residue stated. 
(Citing cases) 

* * * There is nothing inconsistent or regugnant 
in the gift of a life estate with a remainder to a 
life tenant , even though such remainder can never 
come into the possession of the remanderman. 
Chessman v. Cummings, 142 Mass. 65, 70, 7 X. 
E. 13; Rotch v. Rotch, 173 Mass. 125, 130, 53 N. 
E. 268.” (Italics supplied) 

It was accordingly held that the trustee under the 
will of the life tenant was entitled to receive the share 
given her. 

In Downing v. Grigsby, 251 Ill. 568, 96 N. E. 513 
(Sup. Ct. Ill. 1911), Grigsby died, leaving a widow and 
four children bv a former wife as his heirs. The 
will read as follows: 

“Second. I will and bequeath to my beloved 

wife, Missouri E. Grigsby, all my household prop- 

ertv used about mv residence in the town of Pitts- 
* %■ 

field, including my horse and surrey, which I give 
to her in lieu of special dower. I also devise unto 
my said wife, Missouri E. Grigsby, during her 
natural life, and at her death to revert to my 
estate, my home place in Pittsfield. 
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Fifth. It is my will after the payment of all my 
debts, whether the same may be secured by mort¬ 
gage or not, all the rest and residue of my estate 
shall be divided as follows, to wit: To my wife, 
Missouri E. Grigsby, one-half; to my son, JHG, 
one-eighth; to my son, HLG, one-eighth; to my 
1 daughter, LVA. one-eighth.; to my soil, EEG, 
one-eighth.” 


The question arose on a partition proceeding as to 
whether the widow's representatives were entitled to 
a remainder in one-half of the property upon her 
death. 

HELD: 

“It is insisted that it is absurd to suppose that 
the testator intended to give an estate for life to 
his widow by the second clause of his will and 
half the fee in remainder by the fifth clause, and 
that there never was a case where an estate for 
life was expressly devised to the first taker, that 
the devisor intended that he should have any 
more. The latter proposition is true enough, 
where the court undertakes the construction of 
only the clause creating the life estate, and this 
expression has been used by this court in refer¬ 
ence to devises involving the rule in Shelly's case. 
But there is nothing inherently absurd in a tes¬ 
tator's giving to one of several to whom a fee is 
devised the enjoyment of the whole property dur¬ 
ing his lifetime, or to a life tenant of the whole 
a share of the fee in remainder.” 

It was contended that the words “at her death to 
revert to my estate” constituted a devise of a con¬ 
tingent remainder to those persons who might an¬ 
swer the description of the testator’s heirs at the 
time of the death of the life tenant. The Court held 
the words “at her death” refer not to the time of as- 
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certaining the persons who may be entitled to the es¬ 
tate, but to the time when such persons shall come 
into the possession and enjoyment of it. 

In Crowell v. Chapman, 257 Mass. 492, 154 X. E. 
397 (Sup. Jud. Ct. Mass. 1926), testator, after provid¬ 
ing pecuniary bequests for all his sisters, nephews 
and nieces, left all the rest, residue and remainder of 
his estate to his wife, for life and provided as fol¬ 
lows : 


“And as to the final remainder of my said prop¬ 
erty and estate, real, personal and mixed, it is 
my will that the same be distributed according 
to law.” 

The wife died and the question is whether the in¬ 
testacy should be determined as of the date of the 
life tenant’s death or as of the date of the testator’s 
death. 

HELD: 

“It is well settled law that where a gift over to 
heirs at law, to next of kin, or to those who would 
take had the testator died intestate, follows a life 
tenancy, the life tenant , if included within the 
class , takes a remainder as one of the class. It 
results from the law’s desire to vest estates at 
the earliest possible moment. Unless a clear in¬ 
tent to the contrary appears, the class will be de¬ 
termined as of the date of the testator’s death, 
and the life tenant will share if then a member of 
the class. Whall v. Converse, 146 Mass. 345, 15 
X. E. 660; Jewett v. Jewett, 200 Mass. 310, 86 X. 
E. 308; Welch v. Blanchard, 208 Mass. 523, 94 
X. E. 811, 33 L. R. A. (X. S.) 1; Blume v. Kim¬ 
ball, 222 Mass. 412, 110 X. E. 1036; Brown v. 
Spring, 241 Mass. 565, 135 X. E. 701; Hedge v. 
State Street Trust Co., 251 Mass. 410, 146 X. E. 
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802; Ball v. Hopkins (Mass.) 150 X. E. 434. Com¬ 
pare Heard v. Read, 160 Mass. 216, 47 X. E. ITS; 
Welch v. Brimmer, 160 Mass. 204, 47 X. E. 600. 
The eases of Buzv’s Estate, 03 X. J. Eq. 411, 115 
A. 626, 20 A.L.R. 351, and Gross v. Hartford- 
Conneeticut Trust Co., 100 Conn. 322, 123 A. 007, 
cited by the defendants, are distinguishable. 

When Daniel Hedge died on December 13, 1006, 
leaving a widow, no children, a sister and 
nephews and nieces, had he been intestate, his 
widow would have been one of those to whom the 
law gave a share in the estate. St. 1005, c. 256. 
Under article 24 of the will, therefore, a right in 


the final remainder vested in her and at her death 
it passed under her will. The judge was wrong 
in excluding her from the class." (Italics sup¬ 
plied) 


In Iloaguv v. Stanley, 250 Mass. 200, 156 X. E. 438, 
(Sup. Jud. Ct. Mass. 1027), testator gave his wife a 
life estate in certain homestead property and gave her 
the right to sell all except ten acres if she should find 
it necessary for her comfort and support,— 

“ * * * it being my will that an estate of about 
ten acres, including therein my house and stable, 
shall upon the death of my wife become a part 
of my residuary estate and pass under the resid¬ 
uary clause of this will." 


By a supplemental clause he provided as follows: 

"1 give my dear wife, Martha, one-half part 

of the rest, residue and remainder of my estate 

• * * 


The wife died testate, leaving the residue and re¬ 
mainder of her estate to her heirs at law. The ques¬ 
tion is who was entitled to the reversion in the real es- 
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tate after the termination of the life estate by the 
death of tile life tenant. 

“The gift of a life estate is not inconsistent 
with nor repugnant to the remainder of a life 
tenant of the same property. (Citing eases.) 
Under the third clause of the will the gift is 
sufficient to include a devise of one-half of the 
entire residue of the estate, real, as well as per¬ 
sonal: and the word ‘give’ in this clause is ade¬ 
quate for this purpose without the use of the 
word ‘devise’. The circumstance that the latter 
word was omitted does not show an intention to 
limit the gift to personal property. (Citing cases.) 
The clear language of the testator expressed in 
the third clause shows an intention on his part 
to give his wife one-half the residue of his es¬ 
tate, both real and personal.” 

The court held: 

“The heirs at law of the life tenant were en¬ 
titled to one-half of the real estate devised her 
for life under the will of her husband.” 

In In Re Fuller's Estate , 225 Pa. 626, 74 Atl. 623, 
(Sup. Ct. Pa. 1909), the will in question gave Win. 
B. Fuller certain real estate for his life and on his 
death to his issue. In default of issue the real estate 
was to become a part of the residuary estate. The 
residue was to be distributed among certain children 
of the testator, including Wm. B. Fuller, who was to 
receive 8,/24ths. Wm. B. Fuller died without issue, 
leaving his entire estate to his widow, who claims the 
S/24ths of the property in which her husband had a 
life interest. 
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HELD: 

“Counsel for appellant contend that the gift 
of 8/24th of the testator's residuary estate to 
Mm. B. Fuller did not include the property in 
which he was given a life estate, and that, upon 
the death of Win. B. Fuller, the proceeds of the 
sale of such property would go to those entitled 
to take from the testator under the intestate law. 
This construction would cause intestacy, which is 
always to be avoided if possible by any fair in¬ 
terpretation of the will. The intention of the 
residuary clause is to pass the whole estate, and 
prevent any part of it from coming under the in¬ 
testate laws. When the language of a residuary 
clause is ambiguous, the courts lean toward a 
broad, rather than a narrow, construction in order 
to avoid intestacy. This principle applied to the 
present case requires a construction of the resid¬ 
uary clause which will include within it the prop¬ 
erty in which Win. B. Fuller had a life estate.” 

In I)e Vaughn v. Greer. S7 S. E. 1022, 144 Ga. 743, 
(Sup. Ct. Ga. 1016). Item Two of the last will and 
testament read as follows: 

“I give to niv beloved wife, Marv Porter De- 
Vaughn, the house and lot on which I now live, 
to have and to hold for and during the remainder 
of her life, and at her death said house and lot 
to go or revert to my estate # " * 

Item Three gave to testator’s wife and live chil¬ 
dren— 


“ * * * all the remainder of my realty and per¬ 
sonalty and other property of every kind and de¬ 
scription, share and share alike.” 
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The wife died and the house was sold. The Court 
held that her executor was entitled to a one-sixth in¬ 
terest in the proceeds thereof, saying: 

“We are of the opinion that the court properly 
held that the executor of Mrs. Marv Porter De- 
Vaughn was entitled to recover. The second item 
of the will clearly devised to her a life estate in 
the house and lot therein described. The rever¬ 
sionary interest in said property constituted a 
part of the remainder or residue of the testator's 
estate, unless we hold that as to this reversionary 
interest James E. DeVaughn died intestate, and 
there is no reason that we can concede for so 
holding. 

* # # • 

In order to reach a different conclusion from 
that announced above, as we have already said, 
it would be necessary to hold that, as to the re¬ 
versionary interest in the property devised in the 
second item of the will, there was an intestacy 
and such a holding would be purely arbitrary. The 
language of the entire will indicates that the 
testator intended to dispose of all his property in 
his last will and testament.” 

In Hedge v. State Street Trust Co., 251 Mass. 410, 
146 X. E. 802, (Sup. Jud. Ct. Mass. 1925), testatrix 
died survived by her husband and three children, Ada, 
Charles and Eadith. Bv her will she left Eadith an 
estate at Cohasset during her life, subject to a life 
interest in testatrix’s husband, and provided that if 
at any time it was necessary or expedient to dispose 
of the estate, the proceeds were to be divided equally 
between the three children. The husband of testa¬ 
trix died. Daughter Ada died, leaving to her husband 
all her interst in the Cohasset property, and the hus- 
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band subsequently died, leaving to the children born 
of him and Ada the interest in the Cohasset estate 
devised him bv his wife. 

HELD: 

“A life tenant may be a remainderman in an 
estate, after his life estate, and the circumstance 
that Kadith was the life tenant does not deprive 
her of the vested remainder. ‘There is nothing 
inconsistent or repugnant in the gift of a life es¬ 
tate with a remainder to a life tenant, even though 
such remainder can never come into the posses¬ 
sion of the remainderman.’ (Citing cases.) * * * 
She (testatrix) was disposing of her entire es¬ 
tate, and gave to each of her three children, by 
name, an equal share if the remainder. She 
wanted her property to go to her own children. 
She did not mean to discriminate against Eadith. 
She intended that she should have a life estate in 
the Cohasset property and participate in the re¬ 
mainder. Her interest was vested, and whenever 
the estate was disposed of, whether during her 
life, or after her death, she was entitled, if living, 
or her estate after her death, to share in the re¬ 
mainder. The testatrix created by her will a 
vested remainder in each of her three children. 
It follows that the proceeds of the property should 
be divided among them.” 

The Court then decreed that the proceeds of the 
property should be divided, one-third to Charles 
Heath, one-third to the children of Ada Heath, and 
one-third to the estate of Eadith Heath. 
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IV. The Entire Scheme of the Will and the Expressed 
Dispositive Directions of the Testatrix Must Pre¬ 
vail Over Strained Rules of Construction. 

Appellants apparently concede that the testatrix 
died fully testate. Their position, however, is that 
upon the death of Abraham Lisner, the specifically 
undisposed of corpus of the trust did not pass to his 
estate under the residuarv clause, but is held bv the 
trustees under a resulting trust for the benefit of 
those who were next of kin of the testatrix at the 
time of Mr. Lisner\s death. In support of this prop¬ 
osition they cite a number of cases and quote from 
the Restatement of the Law of Trusts. (Appellants’ 
Brief p. 12) Continuing with the Restatement, we 
find the following: 

“430. General Rule. Where the owner of 
property gratuitously transfers it upon a trust 
which is properly declared and which is fully per¬ 
formed without exhausting the trust estate, the 
trustee holds the surplus upon a resulting trust 
for the transferor or his estate unless the trans¬ 
feror properl// manifested an intention that no 
resulting trust of surplus should arise/’ (Italics 
ours.) 

“431. Rebutting the Resulting Trust. Where 
the owner of the property transfers it upon a 
trust which is fully performed without exhaust¬ 
ing the trust estate and he properly manifested 
an intention that no resulting trust should arise 
in the event that there should be a surplus, no re¬ 
sulting trust arises as to such surplus.” 

It is respectfully submitted that the cases upon 
which appellants rely to establish the claimed result¬ 
ing trust in this case are those in which both sides 
conceded the testator had done nothing to rebut the 


40 


trust. The only question involved was whether the 
resulting trust enured to the benefit of the next of kin 
or heirs at law of the testator at the time of testator’s 
death or at the time of the death of the life beneficiary. 
In other words, the court was not attempting to de¬ 
cide whether there was a resulting trust, but only as 
to which of two competing sets of next of kin, was 
entitled thereunder. 

In Blount v. Walker, 31 S. C. 13, 9 S. E. 804, (App. 
Brief, p. 15), the Court makes the following state¬ 
ment : 

“And finally we observe that there is no resid¬ 
uary clause in the will, disclosing even an ap¬ 
prehension that she had left any portion of her 
estate undisposed of.” 

In Dinwiddle v. Metzger , 45 App. D. C. 310, (App. 
Brief, p. 2U), there was no residuary clause and no in¬ 
dication of a gift over, upon the failure of the devise, 
which the Court held bad for uncertainty. 

“In the case at bar no intent is expressed to 
make any disposition of the property other than 
as a gift to the intended charity.” 

1 There was no disposition over in the event the 
donee of the power of appointment failed to exer¬ 
cise it. 

Again, in Re Mooney's Estate, 131 Xeb. 52, 267 X. 
\Y. 196, (App. Brief, p. 12), the will provided: 

“In the event that my beloved son, Frank Al¬ 
fred Mooney, should depart this life before my¬ 
self, then and in that event I devise and bequeath 
all the rest and residue of my property to my 
beloved sister, Grace Elizabeth Mooney, and my 
beloved brother, Brenton David Mooney.” 
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The son survived the testator, so that by the very 
terms of the will, the residuary clause was inopera¬ 
tive, and therefore as far as the problem involved 
was concerned, the will contained no residuary clause. 

In the instant case, however, the testatrix by Item 
Twenty-Three of her will gives all the rest and resi¬ 
due of her estate to her husband. She expressly pro¬ 
vides by Item Eighteen: 

“In the absbence of any such change in appoint¬ 
ment bv will of mv said husband, the following 
Items Nineteen to Twenty-three hereof, both in¬ 
clusive, shall stand and be deemed of full force 
and effect.” 

We have, therefore, the clearest testamentary in¬ 
tention that the estate of Abraham Lisner was to take 
the residue of any specifically undisposed of property, 
not only that which the testatrix had failed to include 
in specific bequests, but also in the event that Abraham 
Lisner failed to exercise the power of appointment 
which was given him in respect to certain items of the 
trust corpus. To hold that the testatrix did not rebut 
any resulting trust in the instant case would be to ig¬ 
nore the plainest possible testamentary language . that 
she desired the estate of her husband to take any¬ 
thing that was not fully and completely disposed of. 

Appellants also draw sustenance from the fact that 
testatrix, along with the corpus of the trust, bequeathed 
any and all undistributed income upon its termination. 
In support of their contention they cite a line of Mas¬ 
sachusetts cases (Appellants’ Brief, p. 31). The im¬ 
port and significance of those cases, however, is ex¬ 
plained in later Massachusetts decisions. 
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In Codman et al. v. Brigham ct al.. 187 Mass. 310, 
72 X. E. 1008, we find the following: 

“The expressions in the opinion in Hale vs. 
Hobson, 1(57 Mass. 397, 45 X. E. 913, and Cronan 
vs. Adams, 185 Mass. 436, 70 X. E. 423, relied on 
by the heirs at law, do not mean that the owner of 
a principal fund on which income subsequently ac¬ 
crues has not a vested right to the income from 
the beginning; they simply mean that the income 
as income is not vested in possession until it comes 
into existence.” 


In Bosicorth v. Stock bridge. 189 Mass. 266, 75 X. E. 

712. the Court makes the following- statement: 

“The general rule is familiar that in cases of 
doubt in the construction of wills, the law favors 
the creation of vested, rather than contingent es¬ 
tates. * * * The fact that income is to be accumu¬ 
lated, after the estate vests in interest, before it 
vests In possession, does not prevent the applica¬ 
tion of this rule. At law it is only a circumstance 
to be considered with other circumstances in de¬ 
termining the intention of the testator. See Cod- 
man vs. Brigham, 187 Mass. 310, 72 X. E. 100S, 
explaining Hale vs. Hobson, 167 Mass. 397, 45 X. 
E. 913 and Oronan vs. Adams, 185 Mass. 436, 70 
X. E. 423.” 


In Smith v. Sicoctscr , 19 Fed. (2d) 974 (C. C. A. 7th, 
1927), clause 17 of the will in question reads: 

“If after the bequests and legacies provided for 
in this will shall have been paid in full or set 
apart for the purposes therein expressed, there 
shall remain any surplus above the sum required 
for their payment, I give and bequeath the same 
to my brother as residuary legatee herein.’* 
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The residuary legatee died prior to the life tenant. 
One of the questions involved was whether the residu¬ 
ary legatee took a vested interest. The Court holding 
the interest to be vested, stated: 

“The contention thereon for appellant is that 
‘the interest of George Sweetser was contingent 
upon the prior payment of all legacies and be¬ 
quests in full and the ascertainment of the exist¬ 
ence of a surplus’. True it is the enjoyment of 
the bequest was postponed until the widow's 
death; but this is so wherever a life estate inter¬ 
venes. Uncertainty of the time of the life ten¬ 
ant’s death—an event which was certain to occur 
at some time—does not prevent the immediate 
vesting of the estate in remainder. * * * Xor does 
the fact that the surplus going to the remainder¬ 
man is what remains after payment of specified 
legacies upon the death of the life tenant, make the 
remainder contingent. These conditions go to the 
extent of the estate which the remainderman will 
take, which would be no less true if the specified 
contingency were only the prior payment of de¬ 
cedent's debts. These, as well as legacies, would 
of course reduce the surplus, and might even ex¬ 
tinguish it; but such conditions do not make the 
bequest of the remainder contingent, nor postpone 
its immediate vesting in the specified remainder¬ 
man. * * * We see nothing in clause 17, or in any 
other part of James’ will, that leads us to conclude 
the testator intended thereby to create a contin¬ 
gent rather than a vested estate in his brother 
George of the surplus of at least the personal es¬ 
tate, and in view of the disposition of the law to 
favor vesting at the earliest time, we hold that the 
District Court was right in finding that it did so 
vest in George, and passed under his will.” 

Appellants next contend that testatrix by giving 
Abraham Lisner a power of appointment did not in- 
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tend to vest in him the specifically undisposed of res¬ 
idue. They argue that if testatrix intended to vest the 
residue in her husband, it was unnecessary to give 
him a power of appointment over it. and that the power 
of appointment, therefore, is inconsistent with an in¬ 
tention to vest the residue in her husband. 

This is not a case in which the testatrix did not pro¬ 
vide for failure to exercise the power. On the contrary 
the gift is made subject to the exercise of the power, 
and by item eighteen testatrix provides for the disposi¬ 
tion of the residue upon its non-exercise. 

It is not a case in which the Court is asked to deter¬ 
mine whether the testatrix intended that her husband 
be included among her heirs or distributees. The re- 
>iduary clause names the husband specifically and 
makes him by name the sole intended object of the tes¬ 
tatrix's residuary bounty. 

The existence of a power of appointment does not 
make a remainder limited upon the estate of the first 
taker possessing the power a contingent one. Rather 
the authorities hold such an interest is vested subject 
to divestiture by the exercise of the power in the hands 
of the first taker. 

Olsen v. TIY brr, 194 Iowa 512: 187 X. \Y. 46"). 

Buxton v. Xoblr. 73 Pae. (2d) 43; 146 Kan. 671. 

In To than, 's Estate, 250 Pa. 269 (Appellants' Brief, 
p. 40), the question was whether a widow who was the 
life tenant should be included in a residuarv gift to 
the “right heirs and distributees” of the testator. The 
widow was not specifically named, and the Court was 
asked to determine whether the words “right heirs and 
distributees” were intended to embrace the widow. In 



the instant ease, Abraham Lisner was mentioned by 
name and there can be no question that he was in¬ 
tended to take the residue. 

Johnson v. Staunton, 30 Conn. 297 (Appellants’ 
Brief, p. 42), is easily distinguishable upon its facts. 
The gift of the remainder was conditioned upon the 
named remainderman’s surviving the life tenant. The 
expression “if he shall be then alive” twice occurs in 
limiting the remainderman’s right. The Court is there¬ 
fore correct in holding that if the remainder were held 
to pass under the general residuary clause, these words 
would be rendered nugatory, when the remainderman 
had predeceased the life tenant. In addition the will 
contained no provision, as in the instant case, dispos¬ 
ing of the remainder in the event the power of appoint¬ 
ment was not exercised. Apart from the power of ap¬ 
pointment, it is submitted, the Court must have reached 
the same result by reason of the clear condition prece¬ 
dent of survivorship imposed upon the remainder¬ 
man’s right. 

Appellants lay great stress upon the fact that Ab¬ 
raham Lisner in his will did not exercise his power 
of appointment, and contend that his failure to exer¬ 
cise his power of appointment is inconsistent with his 
estate receiving the balance of the trust fund not spe¬ 
cifically bequeathed. This does not follow at all. Items 
19 to 22 left certain bequests to charitable institutions. 
Item 23 left the residue of the estate to Abraham Lis¬ 
ner if he survived her, and to other charitable institu¬ 
tions if he predeceased her. Abraham Lisner could 
have changed any of these bequests if he desired to do 
so. His failure to exercise his power of appointment 
was merely an approval of his wife’s disposition of her 
estate and was tantamount to saying that he intended 
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the specific bequests to the various charitable institu¬ 
tions to go to them, and that he wanted the residue of 
the estate to come to him. In other words, he was per¬ 
fectly satisfied with the arrangement that his wife had 
made bequeathing him the residue if he survived her. 
Certainly there is no inconsistency in his action of con¬ 
curring in the wishes of his wife that the residuary 
estate go to him if he survived her, and his estate actu¬ 
ally receiving said residuary. Furthermore any in¬ 
consistency between Mrs. Lisner's will and Mr. Lis- 
ner’s will has no bearing on the issue at all. Nothing 
that Mr. Lisner may have done after his wife’s death 
1 (other than changing the bequests in Items IS to 23, 
both inclusive) would have any bearing on the inter¬ 
pretation of his wife’s will. 

CONCLUSION. 

That the testatrix, possessed of such ample means, 
and having executed a will so elaborate in its provi¬ 
sions, could have intended a partial intestacy, is incon¬ 
ceivable. While carefully providing that virtually all 
of the dispositions directed to be made from the corpus 
of the trust in question should, in the event of failure to 
take, pass to the residuary, it is unbelievable that in 
respect to the sum of approximately $405,000.00, spe¬ 
cifically undisposed of. she should have intended that 
this should pass by way of resulting trust or otherwise 
to her next of kin. While it is true, particularly under 
the law of testamentary disposition, that intention 
alone, without dispositive language, is ineffectual, we 
have in the instant case, very positive written testa¬ 
mentary instruction. 

The sole blood relatives of the testatrix were a 
nephew and grandnieces and grandnephews. To the 
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grandnieces and grandnephews she bequeathed equal 
sums. To the nephew, closer in relationship, she left 
a larger amount, thus adopting a normal and reason¬ 
able system of bounty. In view of the deep affection 
and great solicitation she showed for her husband 
throughout all the portions of the will in question, it 
would involve a most strained construction to hold 
that testatrix desired or intended to make an additional 
gift to her relatives. She left a large estate. Out of 
it she made generous bequests to friends, relatives, and 
charitable institutions. All that was left she intended 
should go to her husband or to his estate. This alone 
is the general intention apparent throughout. 

The very purpose of a residuary clause is to make 
a complete distribution of an estate. It catches and 
disposes of all property concerning which the testator 
has given no specific direction. As seen from the cases 
above cited, in the light of the purpose of a residuary 
clause, there has been a uniform tendency on the part 
of the Courts to liberalize, rather than to narrow, con¬ 
struction. 

Item Twenty-three refers, among other things, to all 
property over which testatrix should have “any power 
of testamentary disposition’’. Surely, in respect to 
the balance of the corpus of the trust involved, tes¬ 
tatrix had the power of testamentary disposal. That 
she exercised such power in favor of her husband, 
Abraham Lisner, is beyond doubt. 

The Supreme Court of the United States in Harden- 
bergh v. Ray , 151 U. S. 112, has said at page 127: 

“In the present case the devise to the testator’s 
sister of all his right, title, and interest in and to 
all his lands, lots, and real estate lying and being 
in the State of Oregon, or elsewhere, except as to 
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the specific devises previously made; and also all 
of his personal property and estate of whatsoever 
kind or nature, is sufficiently comprehensive to in¬ 
dicate an intention to pass everything of which he 
might die sized and possessed, both of real and 
personal property. This disposition, residuary in 
its character . is utterly inconsistent with an inten¬ 
tion to die intestate as to any portion of his estate, 
real or personal. When the words of the will of a 
testator will fairly carry, as in the present case, 
the whole estate of which he dies seized and pos¬ 
sessed, there is no presumption of an intention to 
die intestate as to any part of his property. This 
general rule is laid down in Given v. Hilton, 95 
U. S. 594, where it is further stated that ‘the 
law prefers a construction which will prevent a 
partial intestacy to one that will permit it, if such 
a construction may be reasonably given (Vernon 
v. Vernon, 53 X. Y. 351), and certainly when, as in 
this case, the intent to make a complete disposition 
of all the testator's property is manifest through¬ 
out his will, its provisions should be so construed, 

if thev reasonablv mav be as to carrv into effect 
» • •> * 

his general intent.” (Italics supplied.) 

In view of the foregoing, it is respectfully submitted 
that only one reasonable view can be taken of the in¬ 
stant will, and that under that view, the executors of 
the estate of Abraham Lisner are entitled to the resi¬ 
due of the corpus of the trust. The judgment of the 
lower court should, therefore, be affirmed. 

Respectfully submitted, 

Selig C. Brez, 

Walter X. Tobriner. 

Attorneys for 

Executors of Abraham Lisner. 
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FOR THE DISTRICT OF COLUMBIA. 
October Term, 1939. 

No. 7477. 


Grace L. Litti.e, Ancillary Administratrix, C. T. A. 
of the Estate of John T. Graham, Deceased, Caro¬ 
line Watts Bontz, Anna Demarest, Louise Hart, 
Jane Prather, Laura S. Anderson, James. A. 
Waterbury, and Charles W. Waterbury, Ap¬ 
pellants, 

v. 

Cloyd Heck Marvin, Leon Tobriner and Walter N. 
Tobriner. Executors under the Will of Abraham 
Lisner, Deceased, and National Metropolitan 
Bank of Washington and Leon Tobriner, Sur¬ 
viving Trustees under the Will of Laura Hart¬ 
mann Lisner. Deceased, Appellees. 


BRIEF FOR APPELLEES THE NATIONAL MET¬ 
ROPOLITAN BANK OF WASHINGTON AND 
LEON TOBRINER, SURVIVING TRUSTEES 
UNDER THE WILL OF LAURA H. LISNER, 
DECEASED. 


The appellees, The National Metropolitan Bank of 
Washington and Leon Tobriner, Surviving Trustees 
under the will of Laura H. Lisner, deceased, were the 
plaintiffs below, having filed their complaint for con- 
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struction of the will of said decedent. While to an 
extent they occupy the position of stakeholders, they 
are nevertheless solicitous, and it is their duty, to 
carrv out the will of the decedent. Accordingly thev 
took the position in the District Court that it was 
their duty, because of their fiduciary relationship, to 
examine into the law applicable to the case, and ad¬ 
vise the Court of their conclusions. This brief is 
presented from the same standpoint. In the Court 
below these appellees advised the Court that in their 
opinion the undisposed of corpus and undistributed 
accumulations of income arising from Mrs. Lisner’s 
trust fund should be paid to the executors under the 
will of Abraham Lisner, Mrs. Lisner’s husband. After 
further study and consideration of the brief for the 
appellants, these appellees see no reason to change 
that opinion. 


STATEMENT OF FACTS. 

The appellants have quoted correctly those items of 
^ the decedent’s will in respect of which the appellees 
sought the construction of the Court below on the 
questions here presented. But because, as is well said 
by the appellants in their brief (p. 23), “the intention 
of the testatrix must be determined from the four 
1 corners of the will and from the language she has ac¬ 
tually employed therein”, it is deemed only proper 
to set forth briefly the scheme of the will, though of 
course the entire will is set forth in full in the Record 
(R. 13 et seq.). 

After providing for the payment of her debts and 
the expenses of her last illness and funeral, and for 
the perpetual care of her burial plot and mausoleum, 
1 and after bequeathing certain articles of jewelry to 
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various individuals, the testatrix, in Item Five (R. 
15) gave and bequeathed the sum of $25,000 to her 
nephew, John T. Graham, her nearest relative (of 
whose estate the ancillary administratrix is one of the 
appellants). She provided that if her said nephew 
did not survive her, the said sum should revert to and 
become a part of her residuary estate. The same pro¬ 
vision for reverter to the residuary estate appeared 
in Item Six (R. 15) which contained a bequest of 
$10,000 to a friend. Item Seven (R. 16) directed the 
erection of a tombstone at the grave of her deceased 
sister, and in Item Eight (R. 16) she left to her hus¬ 
band, Abraham Lisner, certain real estate and im¬ 
provements in Springfield, New Hampshire. 

Then follows Item Nine (R. 16) quoted on page 3 
of appellant’s brief, in which the trust fund of One 
Million Dollars is set up, the income arising therefrom 
to be paid to her husband during his natural life. The 
subsequent legacies were directed to be paid from the 
corpus of the trust fund. 

Items Ten and Eleven (R. 17) provided legacies of 
$10,000 and $5,000 respectively, with no provision for 
lapse and reverter to the residue. 

In Items Twelve, Thirteen, Fourteen (R. 17) and 
Sixteen (R. 18) legacies aggregating $1S,000 were 
provided for friends, a relative of her husband, and 
her chauffeur, each said item containing a provision 
for lapse and reverter to the residue. 

Item Fifteen (R. 17) provided money legacies ag¬ 
gregating $21,500 for all of her next of kin other than 
the nephew, John T. Graham, but said Item Fifteen 
contained no provision for lapse and reverter. 

Item Seventeen (R. 18) provided a legacy of $200,000 
for the Washington Home for Incurables, for the erec- 
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tion and equipment of a suitable addition to said 
Home, as a memorial, with a provision for lapse and 
reverter to the residuary estate if the addition should 
not be erected and equipped within two years after 
the funds should become available. Up to this point 
the testatrix had provided legacies aggregating 
$254,500. 

Then follows Item Eighteen (R. 18) quoted on page 
3 of the appellants’ brief, though these appellees find 
themselves unable to adopt the language of the ap¬ 
pellants on that page reading “Then apparently to 
give her husband a power of appointment over the 
balance of the corpus and undistributed income, she 
used the following language.” This item directed 
that the subsequent legacies also be paid out of the 
corpus of the trust fund, and gave to her husband the 
right to change the disposition of that portion of her 
estate provided in the subsequent items Nineteen to 
Twenty-three, both inclusive. 

Items Nineteen to Twenty-two (R. 19, 20) both in¬ 
clusive, provide legacies to the Henry and Annie Hurt 
Home for the Blind, the Presbyterian Home for the 
Aged, the Washington Home for Foundlings and the 
Washington Sanitarium Association at Takoma Park, 
aggregating $300,000, for the erection and equipment 
of buildings or additions as memorials, and in each 
of said cases there was a provision that if the me¬ 
morial was not erected and equipped within two years 
after the funds should become available, the legacy 
was to lapse, and revert to and become a part of the 
residuary estate of the testatrix. Up to this point the 
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testatrix had disposed of $614,500 of the corpus of 
the trust fund. 

Item Twenty-three (R. 20, 21) contains the residuary 
clause which is quoted in part on page 4 of the ap¬ 
pellants' brief. By this item the testatrix left her 
residuary estate to her husband if he should survive 
her, and left the residue otherwise in case he should 
predecease her. 

Item Twenty-four (R. 21) provided for reverter to 
the residuary estate in the event any legatee under the 
will should for any reason fail or be unable to accept 
any bequest or legacy within one year after the same 
should become available. 

Items Twenty-five and Twenty-six (R. 21) are un¬ 
important in the consideration of the questions here 
presented. Item Twenty-seven (R. 22), quoted in 
part by the appellants on page 5 of their brief, con¬ 
tains the powers of the Trustees. 

SUMMARY OF ARGUMENT. 

1. The interest of Abraham Lisner under the trust 
set up in Item Nine of the will of Laura H. Lisner was 
a life estate therein and a vested remainder under her 
residuary clause in the corpus of the trust fund not 
otherwise expressly disposed of, with a power to 
change the disposition of a portion of the trust fund 
by his last will and testament, which power he did not 
exercise. 

2. There is nothing in the arguments advanced by 
the appellants to lead to a different conclusion. 
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ARGUMENT. 

1 . 

The interest of Abraham Lisner under the trust set up 
in Item Nine of the will of Laura H. Lisner was a 
life estate therein and a vested remainder under 
her residuary clause in the corpus of the trust 
fund not otherwise expressly disposed of, with a 
power to change the disposition of a portion of 
the trust fund by his last will and testament, 
which power he did not exercise. 

i Item Twenty-three of the testatrix’ will leaves all 
of the rest, residue and remainder of her property 
and estate, after certain bequests from her general 
estate and from the remainder of the corpus of the 
trust fund set up in Item Nine of her will, unto her 
husband, the life tenant of the trust, if he should sur¬ 
vive her, which he did. A residuary clause will in¬ 
clude and dispose of the remainder of a trust fund set 
up by a testator and not otherwise disposed of, in the 
absence of a clear indication of a contrary intention 
of the testator. Craig v. Roicland, 10 App. D. C. 402, 
413, 414. 

In addition to this, however, in Item Eighteen of 
her will, which directs the payment of certain subse¬ 
quent legacies from the corpus and/or income of the 
trust fund set up in Item Nine remaining after the 
payment of the legacies embraced in Items Ten 
through Seventeen, and which gives a power of ap¬ 
pointment over such balance of corpus and/or income 
unto her surviving husband, the testatrix expressly 
included Item Twenty-three, the residuary clause, in 
the following language: “Also, upon the death of 
my husband, I direct the following additional legacies 
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to be paid out of the balance of corpus and/or income 
of the trust fund created in the above Item Nine of 
this will, said legacies being embraced in the follow¬ 
ing Items Nineteen (19) to Twenty-three (23), both 
inclusive . . . ” (Italics supplied). The testatrix, 
therefore, has included in her will a residuary clause 
which would ordinarily dispose of any remainder of a 
trust fund not otherwise disposed of, and in addition 
thereto, she has expressly referred to the residuary 
clause of her will in directing, by Item Eighteen, the 
disposition of that portion of the remainder of the 
trust fund she had not prior thereto disposed of. The 
question for primary consideration, therefore, is 
whether or not, by the foregoing items of her will, the 
testatrix vested the remainder of the trust fund, not 
otherwise disposed of, in her surviving husband at 
the date of her death, taking into consideration any 
other relevant language contained in the will and any 
applicable authority. 

It is axiomatic that the law favors the vesting of 
estates at the earliest possible moment, and that the 
courts will not construe a remainder to be contingent 
if it can be taken to be vested. In the case of Haupt- 
man v. Carpenter, 16 App. D. C. 524, 528, this Court 
said: “There are certain well settled rules of law ap¬ 
plying in the construction of wills of this character 
that are of importance in the determination of this 
case. These are: (1) The law will not construe a limi¬ 
tation in a will into an executory devise when it can 
take effect as a remainder, nor a remainder to be con¬ 
tingent when it can be taken to be vested; (2) Ad¬ 
verbs of time, as where, then, after, from, etc. in a 
devise of a remainder are construed to relate merely 
to the time of the enjoyment of the estate, and not the 
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time of the vesting in interest; (3) Estates shall be 
! held to vest at the earliest possible period, unless 
there be a clear manifestation of the intention of the 
testator to the contrary.” 

Furthermore, a power given to the life tenant to 
dispose of the remainder by will does not prevent the 
vesting of the remainder in the nominated remainder¬ 
man, but merely subjects it to the possibility of dives¬ 
titure in the event such power is exercised. In the 
case of Sandford v. Blake . 45 X. X Eq. 248, 17 A. 812, 
S13, in which it was held that a remainder was vested 
■subject to possible divestiture by the exercise of a 
power of appointment, the court said: “The interven¬ 
tion of a power of appointment, whether the estate be 
real or personal, and whether the power be merely to 
i distribute or fix shares, or to select and exclude any of 
the objects of a class, and whether the power be gen¬ 
eral or special, will not prevent the vesting of an 
estate given in default of the exercise of the power, 
if apart from the existence of the power , the estate 
would be a rested estate. In such cases the estate 
will vest subject to be divested by the exercise of the 
power.” (Italics supplied.) 

It is evident, therefore, that the legacies embraced 
1 in Items Nineteen through Twenty-two, bequeathed 
out of trust corpus to come into possession and en¬ 
joyment upon the death of the life tenant, vested in 
the respective legatees thereunder at the date of the 
death of the testatrix, subject to the possibility of 
divestiture by the exercise of the power of appoint¬ 
ment by the life tenant. It would seem to follow log¬ 
ically, therefore, without more, that the legacy of the 
residue of the testatrix’ estate under Item Twenty- 
three, in which residuary legacy any undisposed of 
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trust corpus was expressly included by Item Eighteen, 
in the same manner vested in the residuary legatee at 
the date of the death of the testatrix, to the extent 
Mich residuary legacy included trust corpus not other¬ 
wise disposed of, subject to the possibility of divesti¬ 
ture by the exercise of the power of appointment by 
the life tenant elsewhere than to his own estate. 

In the present case, however, the legatee of the 
residuary clause was the life tenant of the trust, and 
because of this, the further question is presented as 
to whether there is any rule of law or construction 
which prevents a life tenant of a trust from being 
vested with the remainder by virtue of his being the 
residuary legatee, when he must be dead before the 
remainder estate can come into possession and en¬ 
joyment. 

With regard to this question, this Court, and an 
overwhelming weight of authority, has found it to be 
entirely consistent for a life tenant of an active trust 
to be vested with the remainder interest therein, by 
virtue of the residuary clause, and it would seem suf¬ 
ficient in this behalf to cite the applicable ease decided 
by this Court, and a few of the cases in other juris¬ 
dictions which support this view-point, and to distin¬ 
guish the only case that has been found that seems at 
first glance to be in opposition thereto. 

In the District of Columbia, the case of Brown v. 
Wells , 45 App. D. C. 428, is exactly in point. In that 
case the testator under Item 4 of his will left certain 
real estate in trust for the benefit of his niece during 
her natural life, without express disposition of the 
remainder. Under Item 9 he devised and bequeathed 
the residue of his estate unto this same niece. The 
niece and the trustee joined in a deed conveying the 
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property in fee, and a bill was filed by the purchaser’s 
grantee to construe the will and remove a cloud on the 
title. The Court held that the residuary clause of the 
will gathered up the remainder after the life estate, 
giving the niece a life estate under Item 4 and the re¬ 
mainder in fee by the residuary clause, saying, on 
page 438: 

“What, therefore, was the intent of the testator, 
as gathered from the language employed in the 
will itself? Did he intend to vest in his niece 
nothing more than a life interest in this real es¬ 
tate and die intestate as to the reversion, or did 
he intend by clause 4 to vest in her at least a life 
estate and bv the residuarv clause the remainder 
in fee, providing that could be done consistently 
with the carrying out of the other provisions of 
the will? By adopting the latter view, full force 
and effect will be given to the actual language used 
in the will, and as well to the rule that where a tes¬ 
tator makes a general devise of his real estate by 
a residuary clause it will be presumed that he in¬ 
tended to dispose of such property to the full ex¬ 
tent of his capacity ...”. 

Going outside of the District of Columbia, there are 
a number of cases which are in point. 

In Manning v. Lindsley, 65 X. J. Eq. 106, 55 A. 1043, 
1044, the testator left to his wife the sum of $15,000. 
during her natural life, and without other express dis¬ 
position of the remainder, gave and bequeathed the 
residue of his estate unto her. It was contended that 
the remainder interest in the fund of $15,000., after 
the testator’s bequest to the wife for life, did not pass 
to her under the residuary clause, and not being dis¬ 
posed of, the testator died intestate as to it. The Court 
held that the residuary clause disposed of the remain- 
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der of the life estate in the $15,000. fund by vesting 
it in the wife, and that upon the death of the wife, the 
remainder passed under her will, in which she disposed 
of all of her real and personal estate, the Court saying: 

“The mere fact that the residuarv legatee is 
also the legatee for life is not of itself sufficient to 
restrict this ordinary operation of the words. . . . 
This is also the rule of construction applied where 
there is a devise for life of real estate, and a sub¬ 
sequent residuary devise in fee to the tenant for 
life, either alone or in connection with others, and 
in such case the mere fact that there is prior de¬ 
vise to the tenant for life does not, by implication 
or construction, restrict the full operation of the 
residuary devise . . . A fortiori this must be the 
rule in bequests of personalty, and this is the con¬ 
clusion reached in other courts in such bequests 
. . . Even had the bequest for life been made in 
such terms as to show a clear intention that tip* 
tenant for life should not herself have the corpus, 
or have anything but the interest, then the resid¬ 
uary gift to the tenant for life must he held to 
take effect by giving to the life tenant the power 
to dispose of the corpus by icill. (Italics sup¬ 
plied.) 

In the case of McDonald v. Fagan, 118 S. C. 510, 111 
S. E. 793, it was held that where a testator devised his 
interest in a hotel to his wife for her life and provided 
that the property be sold on the death or remarriage 
of his wife and that certain specific bequests be paid 
from the proceeds, and thereafter inserted an item 
giving his wife the residue of his estate, which item 
could only apply to the surplus of the proceeds of the 
sale of the property, such surplus passes to the wife’s 
legatees after her death , under the residuary clause 
of her will. 
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The lower court's decision, which was affirmed by 
the appellate court, quotes on page 794 certain lan¬ 
guage from the case of Hopkins v. Mazyck, Rich. Eq. 
Cas. 279, which is peculiarly applicable to the present 
case: “However strange it may appear to us that he 
should devise to them (his sons) the ultimate rever¬ 
sion, upon the failure of their own and their children's 
estates, yet there is nothing to prevent it from having 
legal effect.'' 

Certain language of the appellate court in its opin¬ 
ion in the McDonald v. Fagan case, on page 797, is also 
particularly applicable to the present case: 

“The testator devises to his wife a life estate, 
or until she remarries, in the hotel itself. He 
then directs a sale of the hotel itself, and disposes 
of a part of the proceeds of sale. He then gives the 
rest and residue of his estate to his wife. This 
residue, so far as the case shows, can refer only 
to the surplus proceeds of sale. In order to de¬ 
feat the claim of the wife to this residue, it would 
be necessarv to ignore the residuarv clause.’' 

In the case of In re Jones, 148 X. V. Supp. 352, the 
testator left a house to his wife for life with directions 
to sell at her death, the proceeds to become part of his 
residuary estate. He also set up a trust of $100,000 
for the life of his wife, with remainder to a hospital, 
but if at the death of the wife there should be an in¬ 
debtedness from the hospital to his estate, such in¬ 
debtedness should be deducted from the $100,000. be¬ 
fore paying it over to the hospital. There was such 
indebtedness in the sum of $31,000. It was held that 
both the undisposed of portion of the $100,000 trust 
corpus and the proceeds of the sale of the house should 
pass under the residuary clause, as to which the tes- 
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tator’s wife, the life tenant, was one of three residuary 
legatees, the Court saying, on page 356: 

“The mere circumstance that the wife becomes 
interested in both the life interest and the remain¬ 
der in the same property does not per se modify 
the operation of the residuary clause ..." 

and on page 357: 

“The legal representatives of the widow are 
entitled to a one-third part of both funds." 

In the case of Benson v. Farnsworth, 58 Ohio App. 
213,16 X. E. 2nd 497, the testator left certain land and 
premises to his wife for life, and also named her as 
residuary beneficiary of his estate. In holding that 
the wife took the remainder interest in the real estate, 
the Court said: 

“To give her a life estate in an earlier clause of 
the will and the residue of all property in a later 
clause, is not inconsistent and does not make either 
clause inoperative, according to recognized au¬ 
thority.” 

In the case of Newell v. Beecher, 98 Conn. 263, 119 
A. 223 it was held that where a testator left a sum in 
trust for a nephew with the income to be applied for 
his use and the principal turned over to him at the age 
of forty, but in the event he should die before attain¬ 
ing the age of forty, principal to become a part of the 
residue of the testator’s estate, and the nephew was 
one of two residuary legatees, the remainder became 
part of the residue, the nephew having died before 
reaching the age of forty, and the nephew’s personal 
representative was entitled to share therein, the 
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nephew having taken a vested interest at the testator’s 
death, the Court saying (page 225): 

“In this case there was no inconsistency in leav¬ 
ing John Henry the use of the third part until he 
arrived at the age of forty years, at which time he 
should have the principal, and then providing that 
in case lie should die before arriving at this ago 
it should go to the residue of which John Henry 
took a one-half. Since John Henry took a vested 
interest subject to be divested by the happening 
of the contingency of his dying before arriving at 
the age of forty, he could dispose of this interest 
bv will or otherwise.” 

In the case of Mayhew v. Godfrey , 103 Mass. 290, the 
testator left certain real estate to his wife for life, but 
if she should remarry, the right to occupy the same so 
long as she paid $300. annually to the testator’s sister: 
but if she should abandon the real estate, it should be 
sold and the proceeds paid to trustees, who were to 
pay the income to the testator’s wife and sister in 
equal proportions. There was no express disposition 
of the corpus of the trust, but there was a residuary 
clause leaving the residue of the testator’s estate 
equally to his wife, his sister and his brother. The 
•wife remarried and left the property, and the same 
was sold, the proceeds set up in trust, and the income 
paid over to the wife and sister until the wife died, 
whereupon the trustees sought instructions. The 
Court held that the trust terminated on the death of 
the wife, and that one-third of the corpus passed under 
the testator’s residuary clause to the sister, one-third 
to the brother, and one-third to the wife’s executor, to 
be disposed of by her will as part of her estate, since 
her remainder interest therein vested at the date of 
death of the testator. 



Only one case has been found which may be thought 
in conflict with the foregoing decisions, and an exami¬ 
nation of this case indicates there is no conflict. In the 
case of Toerge v. Toerge, 41 X. Y. Supp. 244, the tes¬ 
tatrix had a non compos son and a daughter. She left 
certain real estate to her son for life and other real es¬ 
tate to her daughter for life, without expressly dispos¬ 
ing of the remainder interests. The will goes on to 
say, referring to the daughter (page 245): 

“I further give and bequeath to her (the daugh¬ 
ter) all of my jewels, pictures, ornaments, books, 
household furniture, and all other property, of 
whatsoever kind and nature, not hereinbefore 
made mention of, absolutely and forever.” 

It was contended that the daughter took the remainder 
interests in the real estate under the foregoing clause 
of the testatrix’ will. The court held that the testa¬ 
trix died intestate of the reversions or estates in re¬ 
mainder on the expiration of the life estates to the son 
and daughter. Xowhere in its decision, however, did 
the court state that the daughter could not take the re¬ 
mainder because she "would have to be dead before it 
would come into possession. The court decided the 
case on two grounds, (1) that the testatrix showed a 
clear intention throughout her will to equalize her 
estate between her son and daughter, and a construc¬ 
tion that the remainders passed under the above clause 
to the daughter would not give effect to her intention; 
and (2) the words “not hereinbefore made mention 
of” are not usual residuary words, the court stating, 
on page 247, inter alia , as follows: 

“It seems to me that, if testatrix had intended 
to include in the devise to her daughter the estate 
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in remainder, she would have used the words “not 
hereinbefore disposed of,” or words of similar im¬ 
port, to attain that end. It would be a strained 
construction to say that the words ‘made mention 
of* are to be understood as meaning ‘disposed of.’ 

Anv such construction would substantially consti- 
* • 

tute a distribution by the court of the property 
of the testatrix left undisposed of. But the words, 
‘all other property, of whatsoever kind and na- 
1 ture, not hereinbefore made mention of,’ undoubt¬ 
edly had a meaning and purpose in the mind of 
the testatrix. I think that her intention is plain 
and clear, especially when it is borne in mind that 
this language is immediately preceded by a gift 
of ‘all my jewels, pictures, ornaments, books, 
household furniture, and . . . .’ The words ‘all 
other property’ are, in my opinion, restricted by 
the context to property of the same general char¬ 
acter as that already mentioned.” 

■ This case should be read with the later New York 
case of In re Jones , supra, in mind, which holds that 
an undisposed of trust corpus is carried by the residu¬ 
ary clause, although the tw^o cases do not appear to be 
in conflict. 

It follows, therefore, that Mrs. Lisner’s husband, 
Abraham Lisner, took upon his wife’s death, a vested 
remainder in all of the corpus of her trust fund not 
otherwise disposed of, subject to divestiture only by 
his exercise of the powder to change certain of his wife’s 
benefactions. 

It would now seem appropriate to examine the will 
'as a whole for the purpose of ascertaining whether or 
not the general intentions of the testatrix appear to 
coincide with the foregoing interpretation of her will. 
It needs no citation of authority to support the state¬ 
ment that the intention of a testator as expressed in 
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his will is the primary consideration in interpreting 
the will, and, as appellants have stated, the intention 
of the testatrix must be determined from the four cor¬ 
ners of the will and from the language she has actually 
employed therein. From a reading of the will, it ap¬ 
pears that the testatrix’ husband was her primary 
consideration, and that she intended him, if he sur¬ 
vived her, to control the greater part of her estate. 
Nowhere is there any indication that property not ex¬ 
pressly disposed of shall pass other than to her hus¬ 
band, if he survive her, under the residuary clause. 
The will bears every evidence on its face that her hus¬ 
band was the testatrix’ first consideration during his 
lifetime, and that upon his death, if he survived her, 
all of her estate not otherwise disposed of should pass 
into and form part of her husband’s estate unless 
he should have appointed it elsewhere to the extent he 
so had the power. 

It is particularly worthy of consideration that in no 
place in the whole will is there anything to indicate 
an intention of the testatrix to bequeath any of her 
estate, other than contained in certain money legacies, 
unto the appellants, the next of kin of the testatrix, in 
the event any part of it should not vest in the several 
legatees or in the husband. 

It is furthermore appropriate to take into considera¬ 
tion the fact that the testatrix’ surviving husband was 
the primary object of her bounty, and that the testa¬ 
trix remembered each of her next of kin in her will, 
indicating that she had considered the relative claims 
upon her of those whom she desired to remember. In 
the case of Brown v. Wells , supra, decided by this 
Court, it is stated: 
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“Again, turning to the provisions of this will 
we find that the testator evidently had very care¬ 
fully considered the relative claims upon him of 
those whom he desired to remember. Each of the 
heirs at law and relatives mentioned in the bill 
was the recipient of his bounty—none was forgot¬ 
ten. He left twice as much to the appellee as to 
his direct heir, the appellee’s father, as he had a 
right to do. By clause 4, for reasons satisfactory 
to him, he insured to his niece, Cecilia Hurxthal, a 
life interest in the only real estate which, so far 
as appears, he owned. To her daughter, his great- 
niece, he left twice as much as to his nephew, the 
appellee, and to her granddaughter, his great- 
great-niece, he left a substantial sum. It there¬ 
fore is apparent that this niece, her child, and 
grandchild, were the special objects of his solici¬ 
tude and bountv. In his residuarv clause he em- 
* •> 

ployed language which, if accorded its natural and 
ordinary signification, gathered everything re¬ 
maining after the carrying out of the other pro¬ 
visions of the will and left nothing to descend 
under the intestate laws. "While he was an old 
man, it hardly will be contended that at the time 
of the execution of his will he knew to a certainty 
how much of his property would be required to 
see him through. Neither could he tell with abso¬ 
lute certainty what would be the condition of his 
estate at the time of his decease. He did know, 
however, that he had made certain specific be¬ 
quests, and those he wished ‘fully carried out and 
settled.’ After that, he provided in plain and un¬ 
ambiguous language that all his estate, real, per¬ 
sonal, or mixed, wherever the same might be 
found, should go to his niece. To the others he 
made specific bequests; to her he gave everything 
remaining. She, and she alone, was his residuary 
legatee. In our view, the provisions of this will 
are not only consistent with an intent on the part 
of the testator to dispose of his entire estate, but 
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inconsistent with a contrary intent. Plainly, 
therefore, it is our duty to give full force and ef¬ 
fect to what we conceive to have been the intent 
of the testator, as gathered from the instrument 
before us.” 

In the present case the testatrix had no children or 
other issue, or father, mother, brother, or sister living. 
She had one nephew, to whom she left a substantial 
legacy. Her other next of kin are more distantly re¬ 
moved and to each she left a legacy. In view of this, 
and of the evident intention of the testatrix, as shown 
in her will, to bequeath to her husband or his estate all 
of her property and estate not otherwise disposed of, 
it is difficult to infer from the will as a whole any in¬ 
tention on the part of the testatrix that her next of kin 
should share in the disposition of that portion of the 
trust estate not expressly disposed of. 

2 . 

There is nothing in the arguments advanced by the 
appellants to lead to a different conclusion. 

It has now been shown that the otherwise undis¬ 
posed of remainder of the trust vested in the testatrix' 
surviving husband at the date of her death, in the ab¬ 
sence of any showing of a contrary intent, and it is 
therefore appropriate to consider the appellants’ brief, 
step by step, to see if the points they raise indicate 
such a contrary intent. 

In the present case the appellants, by stating that 
the corpus of the trust fund vested in the trustees, seek 
so to construe the words of the testatrix as to divest 
the expressly nominated remainderman of the remain¬ 
der, and vest it in her next of kin, who it cannot even 
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be contended icere within the intention of the testatrix 
in the disposition of the remainder. Now the most 
striking- feature of the eases cited by the appellants in 
their brief is that in every ease so cited in which it was 
held that the remainder did not vest until the death 
of the life tenant (except Johnson v. Stanton, herein¬ 
after discussed), those who took as remaindermen at 
the death of the life tenant were as much within the 
expressed intent of the testator as those who would 
have taken had the remainder been held to vest at the 
testator’s death. These cases are principally those in 
which a class takes the remainder, and the question is 
whether the class is to be determined as at the death 
of the testator or at the death of the life tenant. It 
appears that the appellants have gathered from these 
cases various considerations found helpful in deter¬ 
mining the testator’s intention in situations in which 
they may well have been applicable, and have at- 
, tempted to apply them in the present case to prevent 
the testatrix’ express intention from taking effect. It 
is submitted that the inference desired by the appel¬ 
lants is too hypothetical to justify a restrictive limita¬ 
tion of the ordinary operation of the residuary clause 
of the will in the present case. 

I. 

At the outset the appellants contend that the trus¬ 
tees took a fee simple title to the trust fund, that there 
was no intestacy, and that at the death of the life ten¬ 
ant there arose a resulting trust in the hands of the 
trustees for the benefit of the next of kin of the testa¬ 
trix as they might be determined at the time of the 
termination of the trust. This is an ingenious argu- 
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ment but seems to be unsound. A resulting trust would 
only arise in the event the remainder did not vest at 
the death of the testatrix, and the appellants argue 
that there was no such vesting, but that the onlv dis- 
position of the remainder otherwise undisposed of was 
in the event the power of appointment in the husband 
was exercised, in the absence of which there was no 
disposition thereof whatsoever; in other words, that 
the testatrix did not dispose of this part of the remain¬ 
der except upon the mere possibility that the husband 
might exercise the power of appointment. The only 
way in which the appellants, as next of kin of the tes¬ 
tatrix, could participate in the remainder would be by 
the absence of disposition by the testatrix, in other 
words, by intestacy, using the word in its broad sense. 
To argue that there was no intestacy because the legal 
title was in the trustees is to ignore the equitable title. 
It is not disputed that the legal title was in the trustees, 
but the beneficial interest in the remainder was vested 
in the husband of the testatrix. Intestacy, using the 
word in its broad sense, is the absence of disposition 
bv will, and onlv bv intestaev can the next of kin share 
in the remainder. For the purpose of deciding as of 
what date the next of kin will be determined, that is, 
whether at the date of the death of a testator or at the 
date of death of a life tenant, it may be appropriate to 
sav there is or is not strict intestaev, but so far as con- 
cerns the disposition of the law to frown upon intes¬ 
tacy, unless clearly established, there can surely be no 
difference. The construction urged by the appellants 
would clearly result in intestacy, in the basic meaning 
of the word, insofar as the equitable title to this part 
of the remainder is concerned, for although the trus¬ 
tees have the legal title to the trust, under appellants ’ 
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construction the equitable title must remain in a state 
of abevanee for the duration of the trust. 

The language of the opinion of this Court in the case 
of O'Brien v. Dougherty, 1 Aj)]*. D. C. 148, 156, is par¬ 
ticularly applicable to the present case, although the 
Court in that case was concerned with the question of 
whether the words “surviving children*’ meant chil¬ 
dren surviving at the death of the testator or at the 
death of the life tenant: 

“Hut an examination of the authorities shows 
beyond question that, in the absence of any special 
terms of context to indicate clearly the intention 
of the testator to the contrary, the older English 
authorities, and a strong current of leading Amer¬ 
ican authoritv, are verv decidedlv in favor of re- 
ferring survivorship to the death of the testator, 
rather than to the termination of the intervening 
particular estate. This construction is founded 
upon very obvious reasons. In the first place, it 
is a construction that tends to preclude the possi- 
bilitv of a state of intestaev, resulting from the 
contingent nature of the estate, and the possible 
survival of the tenant for life beyond the lives of 
all the members of the class who are designed to 
succeed to the possession on the death of the ten¬ 
ant for life. This is strongly illustrated by what 
was said bv Lord Alvanlcv, M. R., in Maberlv v. 
Strode, 3 Yes., 450. In that case it was held, the 
case being on a devise of both real and personal 
estate, that words of survivorship added to a ten¬ 
ancy in common in a will, should be applied to the 
death of the testator, except where an intention to 
postpone the vesting is apparent. In the conclu¬ 
sion of his opinion, after referring to the case of 
Perry v. "Woods, 3 Yes. 204, where he had exam¬ 
ined all the previous authorities upon the subject, 
the Master of the Rolls said: ‘The life of the son 
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(the life tenant) is a very long period; within 
which it was very likely every one of those 
nephews and nieces might be dead; in which case 
there would be a total intestacv; and that is one 
reason why it is necessary to adopt, if possible, 
the construction of the word ‘survivorship’ as ap¬ 
plicable only to the death of the testator. The 
construction, that the benefit of survivorship was 
to prevent a lapse, and that the interests vested at 
the death of the testator, is much the most bene¬ 
ficial construction. Upon these authorities, I am 
of opinion that upon these blind words the safest 
and soundest construction, best warranted by the 
authorities, most beneficial to the parties, most 
likely to be that intended, is, that the meaning is 
such as shall survive the testator; but that it is 
not meant that it should remain in contingency, 
and vest only in such as should happen to survive 
the son, with the chance of the whole being lost 
and a total intestacy occasioned.' 

‘Then again, the construction that the term 
surviving refers to the death of the testator, ra¬ 
ther than to the death of the tenant for life, con¬ 
forms to and promotes the well settled rules of 
construction, founded in principles of reason and 
policy, such as that a remainder will never be con¬ 
strued to be contingent when it can be taken to be 
vested; and that estates shall be held to vest at 
the earliest possible period, unless there be a clear 
manifestation of the intention of the testator to 
the contrary. Doe v. Considine, fi 'Wall., 47a, and 
cases there cited.’’ 

To hold in the present case that a resulting trust arose 
at the death of the life tenant would be to hold that 
the testatrix intended the equitable remainder to re¬ 
main in a state of abeyance pending the possible exer¬ 
cise of the power of appointment by the life tenant, 
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and in the absence of such exercise that a state of in¬ 
testacy should result. 

The appellants cite the cases of In re Mooney 9 s Es¬ 
tate, 131 Xeb. 52, 207 X. W. 196, and Blount v. Walker. 
31 S. (\ 13, 9 S. E. 804, in support of their theory of a 
resulting: trust. The facts in these cases are so unlike 
those in the present case that it seems idle to distin¬ 
guish them. As the appellants themselves point out, 
in neither case was there a residuary clause capable of 
disposing- of the remainder, as in the present case. In 
both cases there was a real intestacy, an absence of 
disposition of the remainder, and the courts held there 
was a resulting trust rather than a strict intestacy 
only for the purpose of determining whether the heirs 
dr next of kin of the testator as of the date of death 
of the testator or as of the date of death of the life 
tenant were entitled to the remainder. As the court 
says in the Mooney case, “The will expresses no in¬ 
tention of the testator as to what shall be done with 
the trust estate in the event of the death of Frank A. 
Mooney.*’ In the Blount case there could not possibly 
be a vesting of the remainder at the date of death of 
the testator or at any time before the termination of 
the trust, for there was no one living in whom the re¬ 
mainder could vest. Furthermore, it is interesting to 
read further in the opinion in the Blount case, on page 
808, where the court says, in distinguishing a case pre¬ 
sented to it: “In Farrow v. Farrow (12 S. (*. 16S) 
property was devised to a trustee ‘in trust for the us^ 
and benefit of my son John W. Farrow during his life, 
and at his death to be equally divided between his wife 
Emma Farrow, and the children he may leave living, 
share and share alike.’ The wife survived the testator 
but died before the husband, the life tenant, and the 
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question was whether the legal representatives of the 
wife, upon the death of the life tenant, were entitled to 
any interest in the property. Held, that the wife, un¬ 
der the terms of the will, took a vested remainder, 
which, of course, was transmissible to her representa¬ 
tives. So that in that case there was no resulting 
trust, and I do not see its applicability to the present 
controversy.” This shows the Court believed that 
where the remainder was vested, there could be no 
resulting trust even though the person in whom the 
remainder vested died before the life tenant. Again, 
in all the authorities cited by the Court in the Mooney 
case in support of a resulting trust, the language “if 
the property is not otherwise disposed of”, or similar 
language, is found, indicating the necessity that the 
remainder be not otherwise disposed of before a re¬ 
sulting trust can arise. 

The case of Dinwiddle v. Metzger, cited by the ap¬ 
pellants (appellants’ brief pages 20, 21) is of course 
not applicable here. In that case, because of the fail¬ 
ure of the executors to name the charity which was to 
take the residue of the estate, there was admittedly an 
intestacy, and the question was as to the date when the 
intestacv arose. 

It is evident that the facts and the opinions in the 
Mooney, Blount and Dinwiddle cases are totally 
unlike the present case. 


n. 

A. The appellants’ next contention, under para¬ 
graph A, is that the testatrix’ primary intention was 
to provide her husband with the income from the trust 
during his lifetime, and that if she had been equally 
concerned with vesting in him any interest in the cor- 
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|ius, she would have done so in similar plain and clear 
language. It is sufficient to state once again that she 
not only did so in Item Twenty-three, the residuary 
Clause, but reinforced it by indicating in Item Eighteen 
that any otherwise undisposed of remainder was to be 
included in her residuary clause, which passed to her 
husband. 

B. It is further urged by the appellants, under para¬ 
graph B, that the coupling of the devolution of the 
corpus of the trust in the event the testatrix’ husband 
survived her with its devolution in the event he pre¬ 
deceased her, in Item Nine, is ambiguous. On the con¬ 
trary, this would seem to be the most logical way of 
preceding the disposition of the corpus of the trust 
fund in the succeeding items, for in such succeeding 
items the testatrix follows a direct line if her husband 
survives her, and another if he predeceases her. Items 
Ten through Seventeen are to vest whether he survives 
her or not. Items Nineteen through Twenty-two are 
likewise to vest whether or not he survives her, sub¬ 
ject to the possible exercise of a power of appointment 
in him if he survives her. Item Twenty-three is to 
vest one way, that is, in the husband if he survives her, 
and in another way if he predeceases her. Item Nine, 
insofar as it concerns the devolution of the corpus of 
the trust fund, is therefore more or less introductory, 
saving in effect that in the succeeding items the testa- 
trix has provided for the disposition of the corpus both 
in the event her husband predeceases her and in the 
event he survives her. 

C. The next point raised by the appellants, under 
paragraph C, is that the use of the words “in this item 
created and provided for my husband”, and “In this 
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item contained in his favor”, in Item Nine, indicates 
that the testatrix did not intend her surviving husband 
to receive any interest in the corpus. It is difficult to 
see how any words of this nature could be so construed. 
Obviously the trust was created and provided for and 
in favor of her husband. It would have been rather 
odd for the testatrix to have added “and his heirs, de¬ 
visees and legatees”, as the appellants urge she would 
have done had she wished her husband to take any in¬ 
terest in the corpus, for certainly the trust was not set 
up for the benefit of the husband’s heirs, devisees and 
legatees. The trust is for the life of her surviving 
husband only, and it is undoubtedly true that the pri¬ 
mary interest of the testatrix was that he should re¬ 
ceive the income from the trust fund of one million 
dollars; but it does not seem reasonable to draw from 
this expression of her primary interest an inference 
that she had no interest in the manner in which the 
corpus was to be disposed of. The fact that her sur¬ 
viving husband was primarily to take a life interest in 
the trust fund does not of itself derogate from her 
clearly expressed intention that her husband was to 
control the disposition of the corpus, either by his will 
or to his next of kin if he should die intestate. 

D. Under paragraph D the appellants contend that 
the corpus of the trust fund was not intended to vest 
until the death of the life tenant because the amount of 
the undistributed income therefrom, which the testa¬ 
trix joined with the corpus in its disposition, could not 
be determined until his death. It should be noted that 
the language used in this respect is a more or less com¬ 
mon form of language used in disposing of a remain¬ 
der interest, which the appellants seek to interpret as 
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an indication of the intention of the testatrix to delay 
the vesting of the remainder until the death of the life 
tenant. All of the cases cited under this paragraph of 
the appellants’ brief, except that of Cronan v. Adams , 
are concerned with the date as of which the members 
of a class are to be determined, and in Cronan v. 
Adams (appellants’ brief page 31) various and suc¬ 
cessive persons are named to take the remainder, one 
in default of another, and it was decided that the one 
living at the death of the life tenant became then vested 
with the remainder. And most important, as in all the 
cases cited by the appellants, there is in these cases 
no clearly expressed intention of the testator as to the 
disposition of the remainder which is sought to be 
nullified, and it was necessary to fall back on general 
considerations to determine the intention of the testa¬ 
tor. 

Even despite the foregoing considerations, however, 
the weight of authority is opposed to the decisions 
cited by the appellants in this respect (see 69 Corpus 
Juris 625 Par. 1715), and furthermore the courts of 
the jurisdiction from which the appellants have de¬ 
rived practically all of their cases in this respect, 
namely Massachusetts, have handed down a decision 
later than any of those cited by the appellants in favor 
of their construction, which is opposed to the earlier 
cases. In the case of Porter v. Porter , 226 Mass. 204, 
115 X. E. 407, the testatrix made a bequest in trust, 
which after giving the income of a fund and the prin¬ 
cipal, if the trustees should deem it necessary, to a 
nephew and niece of the testatrix and the survivor of 
them, upon the death of such survivor gave “the re¬ 
mainder of said principal and accrued interest, if any, 
to the children” of the nephew and niece “to be equally 
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divided among them, and in ease the said” niece 
“leaves no children, then all of the said remainder 
shall go to the children of the” nephew. It was held 
that the son of the nephew took a vested remainder at 
the time of the death of the testatrix. The Court said, 
inter alia: 

“The fact that the trustees are authorized to 
expend principal for the suport of the life tenant, 
and thereby decrease in size the share of the re¬ 
maindermen, does not of itself establish an inten¬ 
tion to postpone the vesting of the remainder un¬ 
til the life tenant’s death .... Xor does the 
fact that ‘accrued interest’ is to go to the remain¬ 
dermen necessarily put off tile vesting of the fund 
until the income comes into existence.” 

The case of Cod aunt v. Brigham, 187 Mass. 309, 72 
X. E. 1008, helps to explain the apparent inconsistency 
of two of the cases cited by the appellants with the 
decision in that case. In the case of Cod man v. Brig¬ 
ham it was held that a gift of a fund to trustees for 
th establishment of a charity, to be held and the in¬ 
come accumulated for 25 years before put to use, vested 
at the testator’s death despite the provision for the 
accumulation of income. In its opinion the court cited 
two of the cases relied upon by the appellants in the 
following language: 


“The expressions in the opinions in Hale v. 
Hobson, 167 Mass. 397, and Cronan v. Adams, 185 
Mass. 436, relied on by the heirs at law, do not 
mean that the owner of a principal fund, on which 
income subsequently accrues, has not a vested 
right to the income from the beginning. They 
simply mean that income, as income, is not vested 
in possession until it comes into existence.” 
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The ease of Bosicorth v. Stockbridge, a part of the 
opinion of which the appellants cite (appellants’ "brief 
page 32), is in fact opposed to their contention, and 
their citation of this case was inadequate to reveal its 
true bearing on this question. In this case the court, 
in finding that remainders bequeathed to certain chil¬ 
dren and grandchildren of a deceased brother of the 
testatrix after the death of the last surviving life ten¬ 
ant vested at the date of death of the testatrix, further 
said: 

“The fact that income is to be accumulated, af¬ 
ter the estate vests in interest before it vests in 
possession, does not prevent the application of 
this rule. At most it is only a circumstance, to be 
considered with other circumstances, in determin¬ 
ing the intention of the testator.’* 

E. The appellants’ next contention, under para¬ 
graph E, is that the fact that the amount of the re¬ 
mainder to be distributed at the death of the life ten¬ 
ant could not be ascertained with certainty until that 
time, indicates an intention of the testatrix to delay 
the vesting of the remainder until the death of the life 
tenant. It should be sufficient to sav that the exact 
amount of the remainder in any trust of personal 
estate can never be ascertained with certainty until the 
death of the life tenant, and such a construction as the 
appellants here urge could thus be extended to pre¬ 
vent the vesting of the remainder interest until the 
death of the life tenant in everv trust. 

As in the cases cited by the appellants under para¬ 
graph I), all of the cases cited under this paragraph, 
with the exception of one, namely, First National Bank 
v. Somers, are concerned with the question of whether 
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the members of a class are to be determined at the 
death of the testator or at the death of the life tenant, 
and in the case of First National Bank v. Somers, the 
remainder was left to each of several designated bene¬ 
ficiaries, and if any “be not living, then to his children 
to be theirs absolutely and forever.” It is obvious, 
therefore, that in these cases those who were held to 
take as of the date of the life tenant’s death are as 
much within the expressed intent of the testator as 
those who would have taken if determined at the death 
of the testator, and it was necessary to fall back on 
general considerations in construing the intention of 
the testator. 

Furthermore, not only is the weight of authority 
opposed to the position taken by the appellants in this 
respect (See 69 Corpus Juris 620, Par. 1709), but in 
each and every jurisdiction cited by the appellants in 
their behalf, there is a later decision in which it has 
been held that a remainder vests at the testator's death 
despite the fact that the amount thereof could not be 
determined until the death of the life tenant, in most 
cases because of a power of disposition during the life¬ 
time of the first taker. The Massachusetts cases of 
Hale v. Hobson and Denny v. Kettell (appellants' brief 
pages 31, 33, 35) are not followed in the later cases of 
Bryant v. Flanders, 201 Mass. 373, 87 X. E. 574, and 
Whitman v. Hueffner , 221 Mass. 265, 108 X. E. 1054, 
and Porter v. Porter, supra; the Maine case of Ler- 
moud v. Iluyler (appellants’ brief page 33) is not fol¬ 
lowed in the later case of Abbott v. Danforth, 135 Me. 
172, 192 A. 544; the Connecticut cases of Brown v. 
Potter and First National Bank v. Somers (appel¬ 
lants' brief pages 34, 35) are not followed in the later 
case of Mead v. Close, 115 Conn. 443, 161 A. 799; the 
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Vermont cases of In re Irish’* Will and In re Henry’s 
Will (appellants’ brief pages 36, 37) are not followed 
in the later case of In re Robinson's Will , 101 Vt. 464, 
470, 144 A. 457; and the Kentucky case of Lewis v. 
Citizen’s Xational Bank (appellants’ brief page 38) is 
not followed in the later case of Fidelity <£ Columbia 
Trust Co. v. Ilarkleroad , 224 Ky. 5, 5 S. W. (2d) 477. 
Furthermore, there are earlier decisions in these juris¬ 
dictions in opposition to the construction of these cases 
urged by the appellants. In other words, in each and 
every jurisdiction referred to by counsel for the ap¬ 
pellants, later decisions have held to the opposite of 
the decisions relied on by the appellants. 

Several cases are worthy of being mentioned in more 
detail in respect of this contention of the appellants. 
In the following cases, the remainders are given by 
name and not to a class, since it is believed that the 
lhtter type of case has no bearing on the present case. 

In the case of Smith v. Sweetser , 19 F. (2nd) 974, 
the testator set up a trust for his wife for life, after 
her death directed that certain legacies be paid out of 
the corpus, and then provided as follows in Clause 17 
of the will: “If after the bequests and legacies pro¬ 
vided for in this will shall have been paid in full or set 
apart for the purposes therein expressed, there shall 
remain any surplus above the sum required for their 
payment I give and bequeath the same to my brother 
as residuary legatee herein."’ 

In deciding that the surplus, if any, vested in the 
testator’s brother at the death of the testator, the court 
said (page 976): 

“Xor does the fact that the surplus going to the 
remainderman is what remains after payment of 
specified legacies upon the death of the life ten- 
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ant, make the remainder contingent. These con¬ 
ditions go to the extent of the estate which the 
remainderman will take, which would be no less 
true if the specified contingency were only the 
prior payment of decedent’s debts. These, as well 
as legacies, would of course reduce the surplus, 
and might even extinguish it; but such conditions 
do not make the bequest of the remainder contin¬ 
gent, nor postpone its immediate vesting in the 
specified remainderman.” 

In the case of Bryant v. Flanders, 201 Mass. 373, 
87 N. E. 574, the testator gave his wife a life estate in 
all his estate, with the right to expend any part of the 
capital she might find necessary for her welfare, and 
after her death bequeathed certain legacies out of the 
residue of his estate not expended by his wife. The 
court held that the legacies vested at the death of the 
testator despite the contingency there might be no rest 
and residue from which they could be paid, saying: 

“It is plain, we think, that the pecuniary lega¬ 
cies to the sisters took effect and vested in them 
at the death of the testator, and upon their decease 
or the decease of any of them passed to their re¬ 
spective executors or administrators. The lega¬ 
cies were to them nominatim and not as a class, 
and were, of course, subject to the contingency 
that there might be no rest and residue from which 
they could be paid.” 

In the case of Woodman v. Woodman, 89 Me. 128, 
35 A. 1037, a son of the testatrix was bequeathed a one- 
fourth part of a certain property comprised in a trust 
estate after the death of the surviving life tenant, over 
which trust estate the trustees had a power of disposal 
should it become nceessary for the benefit of the life 
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tenant. The court held, in a well considered opinion, 
that this vested in the son at the date of the testator’s 
death, despite the fact that it was uncertain if any part 
of the remainder would be left at the termination of 
the trust estate, saying at page 1040: 

“We think that according to principle and 
weight of authority, a remainder is not made con¬ 
tingent bv an uncertaintv as to the amount of the 
property that may remain undisposed of at the 
expiration of the particular estate, the life tenant 
having the power of disposal.” 

F. The appellants next contend, under paragraph 
F, that the gift of the power of appointment to the 
testatrix’ surviving husband indicates that she had 
no intention of vesting any portion of the corpus of 
the trust fund in him at the time of her death. 

It is true that it is unusual for a testatrix to give 
a power of appointment to her surviving husband over 
that part of the remainder which she also vested in 
him absolutely, but to contend that this indicates an 
intention not to vest such remainder in him, when she 
actually did, by express words, so vest it in him with¬ 
out condition or qualification, would seem to be con¬ 
jecture. Based upon conjecture, other reasons for 
her so doing may be conceived of. For instance, she 
may well have had in mind that she would clearly 
indicate to her husband, by the express gift of the 
power of appointment, that he could appoint the other¬ 
wise undisposed of remainder by last will and testa¬ 
ment, in addition to changing by this same means 
other bequests of the remainder, but if he failed to 
exercise the power, that it would pass under the re¬ 
siduary clause of his will, or if he should die intes¬ 
tate, that it would pass to his rather than to her next 
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of kin. An excess of caution it may be, but the 
testatrix showed a similar excess of caution when 
she expressly mentioned in Item Eighteen that her 
residuary clause was to share in the disposition of 
the remainder of the trust, whereas it would do so any¬ 
way to the extent any part thereof remained not ex¬ 
pressly disposed of. But it will serve no purpose here 
to delve into conjecture. It is apparent that the pri¬ 
mary purpose of the gift of the power of appointment 
was to permit the surviving husband to change, if he 
should so desire, the disposition of that portion of the 
remainder embraced in Items Nineteen through 

Twentv-two. 

* 

Perhaps the most startling result of giving effect to 
the construction urged by the appellants in this regard 
would be the conclusion that by the giving of a lesser 
right in addition to a greater right, the lesser defeats 
the greater; that where a testator bequeathes unto a 
legatee a limited right in certain property, and in addi¬ 
tion thereto gives that legatee absolute ownership in 
such property, the gift of the limited right therein de¬ 
feats and extinguishes the greater gift of absolute 
ownership. In the present case it is argued that be¬ 
cause the testatrix gave her surviving husband a 
power of appointment over a part of the remainder, 
it defeats her gift of the remainder itself. These ap¬ 
pellees do not contend that the gift of a power of ap¬ 
pointment would have no bearing on the question of 
the intention of the testatrix if a clear intention were 
not expressly indicated, and if it had to be arrived at 
from general considerations, but it is submitted that 
such a construction should not even be considered 
where it will have the effect of divesting a clearly 
vested remainder. 
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The courts have found the gift of a power of ap¬ 
pointment significant in determining whether or not 
a life tenant was intended by the testator to be in¬ 
cluded in a class who will take the remainder, and the 
cases of Tatham’s Estate and Br'ulen v. Hewlett (ap¬ 
pellants’ brief pages 40, 44) cited by the appellants are 
examples thereof. On the other hand, in the case of 
Crowell v. Chapman, 257 Mass. 492, 154 X. E. 397, the 
gift of a power of disposition in the life tenant did not 
exclude her from the class who took the remainder, 
which was held to be determined at the date of the 
testator’s death; and in In re< Swann’s Estate (Appeal 
of Bell), 147 Pa. 383, 23 A. 599, the gift of a power of 
appointment in the life tenant, not exercised, did not 
exclude her from the class who took the remainder, 
which was held to be determined as at the date of the 
testatrix’ death. 

The only case that can be found even approximately 
akin to the present case is that of Johnson v. Stanton, 
cited by the appellants (appellants’ brief page 42), but 
there the facts are essentially different from the 
present case in that after the gift of a life estate, the 
testator gave the remainder to his father “if he shall 
be then alive”, a gift over clearly based upon a condi¬ 
tion, and by which the testator has clearly stated that 
he does not wish his father to take the remainder if 
he be dead at the death of the life tenant. The father 
did not survive the life tenant, and it seems apparent 
that an inconsistency would arise if he were permitted 
to take the remainder by the residuary clause when 
he was expressly exclud'd therefrom by the contingent 
gift of the remainder. There can be no quarrel with 
the decision on the facts, or with the opinion when it 
says, speaking of the remainder: “It did not therefore 
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vest in him under this clause of his son’s will because 
his son’s widow survived him. . . . But if the residuary 
clause should be held to be operative, these provisions 
would be wholly nugatory. The. contingent interest, 
carefully specified, would immediately on the taking 
effect of the will, become a vested interest in Zachariah 
. . . whereas the precise terms in which only a contin¬ 
gent interest is given to him in it, with a power of ap¬ 
pointment by will, in the event of his not surviving 
the widow, shows a clear intention in the testator that 
he should not take it absolutely”. (Italics supplied.) 
In other words, the court has considered the gift of the 
power of appointment only as a further evidence of 
the clearly expressed contingent remainder in the 
father; this is a far cry from using the gift of a power 
of appointment to divest a clearly expressed vested 
remainder. 

The statement of this Court in the case of Evans v. 
Ockershavsen, 69 App. D. C. 285, 292, 100 F.(2d) 695, 
is applicable to the general issue in this case, and par¬ 
ticularly applicable to the contention of appellants 
that the gift of a power of appointment over a part 
of the remainder indicates an intention not to vest that 
part of the remainder in the same person in whom it 
has been expressly vested: 

“It is well established that when any interest 
or estate is created in a will or other instrument 
in clear and definite language, such interest or es¬ 
tate is not lessened or nullified except by the use 
of equally clear and definite terms. 

‘I hold it to be a rule that admits of no exception 
in the construction of written instruments, that 
where one interest is given, where one estate is 
conveyed,—where one benefit is bestowed in one 
part of an instrument by terms, clear, unambig- 
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uous, liable to no doubt, clouded by no obscurity, 
by terms upon which, if they stood alone, no man 
breathing, be he lawyer, or be he layman could 
entertain a doubt,—in order to reverse that 
opinion, to which the terms used of themselves and 
standing alone have led, it is not sufficient that vou 
should raise a mist: it is not sufficient that you 
should create a doubt; ... it is not even sufficient 
that you should deal in probabilities, but you 
must show something in another part of that in¬ 
strument, which is as decisive the one way as the 
other terms were decisive the other way; and that 
the interest first given cannot be taken away either 
by taciturn or by dubium, or by posibile, or even 
probabile, but that it must be taken away, and can 
onlv be taken awav, bv expressum et certum.’ 
Thornhill v. Hall, 2*01. & F. 22, 8 BlighN. S. 88, 
5 Eng. Repr. 879; Hawlev v. Grand Rapids Trust 
i Co., 267 Mich. 232, 255 N. TV. 196.” 

G. Under paragraph G, the appellants assert an in¬ 
congruity in the gift of a remainder to the life tenant, 
and state that nowhere did the testatrix employ any 
language indicating that she intended her husband to 
have such a vested interest notwithstanding such in¬ 
congruity. As has already been pointed out, and as is 
hereinafter shown, there is no incongruity in the gift 
to the life tenant of a remainder in the corpus, and it 
would seem difficult to express more clearly the gift 
of a vested remainder than the testatrix did in the lan¬ 
guage she used in Items Eighteen and Twenty-three. 

' The weight of authority is overwhelming that there 
is no inconsistency in the gift of a remainder interest 
to a life tenant. In the cases cited in the earlier part 
of this brief, the life tenant took the remainder by vir¬ 
tue of a residuary clause, as in the present case. Brief 
reference is made below to certain cases in which the 
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life tenant shared in the remainder without benefit of 
a residuary clause. 

In the case of Robmsov v. Mitchell, 99 Md. 50, 57 A. 
625, it was held that where the testatrix left a life 
estate in certain land to a son and provided that the 
remainder in fee “shall be equally divided amongst 
my said six children*’, he took a vested one-sixth in¬ 
terest in the remainder, which he could devise. 

In the case of Carver v. Wright , 119 Me. 185, 109 A. 
896, it was held that under a will giving a life estate 
to a son, and at his death requiring the property to 
be equally divided among testator’s children, the re¬ 
mainder vested at the death of the testator, and the 
life tenant as well as the other children shared therein. 

In the case of Hedge v. State Street Trust Company. 
251 Mass. 410, 146 N. E. 802, it was held that where 
the testatrix left certain real estate to one of her 
daughters for life, subject to a life estate in the hus¬ 
band, and directed the proceeds of the sale of said 
real estate to be divided between that daughter and 
two other children of the testatrix, the daughter's es¬ 
tate was entitled to one-third of the remainder, the 
Court saying: 

“There is nothing inconsistent or repugnant in 
the gift of a life estate with a remainder to a life 
tenant, even though such remainder can never 
come into the possession of the remainderman.” 

It should be noticed that the cases cited by the appel¬ 
lants under this paragraph G are not even a little in 
point. The cases of Crawford v. Mound Grove Ceme¬ 
tery Association and Belleville Savings Bank v. An- 
eshaensel (appellants’ brief pages 45, 46) hold that 
where legacies are given to several legatees, and the 
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residue is bequeathed to the same legatees, the residue 
Avill not include a lapsed legacy to one of them. There 
is no lapsed legacy in controversy in the present case; 
Abraham Lisner did not predecease his wife. There 
is nothing applicable in these cases save a fortuitous 
use of words, which the appellants have quoted and 
which can have no relation to the facts of the present 
case. 

The case of Walters v. Xeafus (appellants’ brief 
page 46) neither holds nor infers that a life tenant 
cannot be vested with the remainder under the resid¬ 
uary clause. It held that the alleged residuary clause 
was not one in the true sense of the word, it reading 
'“also any property or money not mentioned herein”, 
and that in the absence of a residuary clause, and the 
absence of any disposition of the remainder after the 
termination of the life estate bv death, the remainder 
must descend as intestate property. 

There is little that can be said about the case of 
Will of Ritchie (appellants’ brief page 47). The opin¬ 
ion was principally taken up with the question of 
whether the widow took a life estate or a fee in the real 
estate, and more or less in passing held, without any 
I reason given or authority quoted, that the “peculiar 
provision that though she be dead she was nevertheless 
to be given sixty-eight shares of such stock” was in¬ 
valid. 

The appellants admit that the residuary clause of 

Mrs. Lisner’s will is adequate to carry the remainder 

of the trust corpus not otherwise disposed of if the 

testatrix’ husband had predeceased her, or if he had 

survived her and exercised his power of appointment, 

but thev denv that this same residuarv clause vests 
• * * 

this remainder in him if he survives her without exer¬ 
cising the power of appointment, despite the express 
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direction of the testatrix that in the event her husband 
should survive her, the residue of her estate, admit¬ 
tedly including the undisposed of remainder of the 
trust corpus in controversy, should go to him, abso¬ 
lutely and in fee simple, with the added right, unneces¬ 
sary though it be, to change such disposition by exer¬ 
cise of a power of appointment given to him. Not only 
is this position of the appellants inconsistent, but it 
can not be given any consideration unless a life tenant 
is precluded from owning a vested remainder in the 
property of which he is life tenant, and that he is not 
so precluded is shown by the cases heretofore cited. 

in. 

The appellants contend in their argument III that 
by expressly refusing to exercise the power of ap¬ 
pointment Mr. Lisner in effect stated that he did not 
want his executors to receive the balance of the corpus 
of the trust fund. It is submitted that the appellants 
are again delving into conjecture, and that it is more 
reasonable to assume that he expressly refused to 
exercise the power of appointment in order to permit 
Items Nineteen to Twenty-two, inclusive, of his wife’s 
will to be carried out as she provided, and in addition, 
in order to permit the balance of the corpus of the 
trust fund to be disposed of by the residuary clause of 
his own will. It should be sufficient to state, however, 
that what Mr. Lisner may have thought about the mat¬ 
ter has no bearing on the case. 

CONCLUSION. 

In a final summing up, it may be said that were 
there no express disposition by the testatrix of the 
remainder of the trust fund in controversy it would 
be material to examine the will for any and all small 
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considerations which might indicate the intention of 
the testatrix in respect of such undisposed of prop¬ 
erty. But the appellants seek to destroy an express 
j disposition of the testatrix, as shown by her residuary 
clause, by accumulating a number of small indications 
of what thev believe to be a contrary intention in this 
respect. To put it quite bluntly, they seek to prove 
that the testatrix did not mean what she said. It is 
submitted that the various considerations which have 
been utilized by the appellants in the formation of 
1 their argument should be disregarded in the face of 
the clear and unmistakable express language of the 
testatrix in her residuary clause, namely, that in the 
absence of exercise by the husband of the power which 
she gave him to change some of her benefactions, Item 
Twenty-three “shall stand and be deemed of full force 
and effect. ” 

While neither the facts nor the law of the case of 
Palmer v. Massachusetts, 84 L. Ed. Xo. 1, page 8, are 
applicable to the present case, because in the Palmer 
case the construction of a statute was involved, while 
here the construction of a will, the felicitous language 
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of Mr. Justice Frankfurter in the Palmer case is so 
apt that it is here quoted: 

“And so we have one of those problems in the 
reading of a statute wherein meaning is sought 
to be derived not from specific language but by 
fashioning a mosaic of significance out of the in¬ 
nuendoes of disjointed bits of a statute. At best 
this is subtle business, calling for great wariness 
lest what professes to be mere rendering becomes 
creation and attempted interpretation of legisla¬ 
tion becomes legislation itself.” 

The judgment below should be affirmed. 

Respectfully submitted, 

C. F. R. Ogmy, 

Attorney for The National Met¬ 
ropolitan Bank of Washington 
and Leon Tobriner, Surviving 
Trustees under the will of Laura 
H. Lisner, deceased. 

Richard Huhn, 

Of Counsel. 


